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EXAMINATION OF WITNESSES 
ON THE VOIR DIRE. 


In Jacobs v. Laybourn, (7 Jur. 562,) on 
application for a new trial, the question 
was raised as to the period at which on 
the examination of a witness, the objection 
that he is interested should be taken. The 
question is one of some importance ; and 
as there appears to be a difference of opin- 
ion among the judges at Westminster Hall, 
we deem it important to refer to it. Before, 
however, noticing it, we propose to exam- 
ine the cases bearing on the question. In 
the case of Ogle v. Palloki, (Holt, 485,) a 
witness was examined on interrogatories 
by the plaintiff, and cross-interrogatories 
on the part of the defendant. On his evi- 
dence being read at the trial, it was objec- 
ted that he was an interested witness and 
ought to have been released. Gibbs, C.J., 
however, overruled the objection, saying, 
“it ought to have been made in a former 
stage; and not having been then made, 
when it might have been cured, it cannot 
prevail now.” But in cases in equity, 
where the witness has been examined on 
interrogatories, it has been held not neces- 
sary to take the objection on the examina- 
tion. For in Perigal v. Nicholson, (Wightw. 
64,) the plaintiff had examined a witness 
on the merits, and by his answer to a sub- 
sequent interrogatory it appeared that he 
was interested, and it was held that the 
objection to his evidence might be taken 
at any time previous to the depositions 
being read. And in Moorhouse vy. De Pas- 
sore, (Coop. 300,) it was held, that cross- 
examining a witness in equity is no waiver 
of an objection, on the ground of interest, 
to the competency of such witness. In 
Needham v. Smith, (2 Vern. 462,) Lord 
Keeper King observed, “though a witness 
is examined, an hour together at law, if in 
any part of his evidence, it appears that he 
was a party interested, the court will di- 
rect the jury that he is no witness, nor any 
regard to be had to his evidence. In Cal- 
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laghan v. Rochfort, (3 Atk. 643,) it was 
held that after publication, the court will 
not allow articles to be exhibited against 
the competency of a witness, unless the 
objection to the competency of the witness 
comes to the knowledge of the party after 
examination, and then the court will allow 
an examination to the competency of the 
witness after publication, on motion for 
that purpose. 

It would seem that all the difficulty 
about this question has arisen from an 
indistinct notion of the office and character 
of the examination on the voir dire. It 
appears that there is not only an exami- 
nation on the voir dire, of a witness, but 
also of a juror, though the term is gene- 
rally confined to the case of a witness. 
Co. Litt. 158 b. note (2). In Jacobs v. 
Laybourne, Rotre B. said, “with respect 
to the voir dire itself, does it necessarily fol- 
low that the examination on the voir dire 
must, in all cases, precede the examination 
in chief? May not the meaning of the old 
rule be, that the competency of the wit- 
ness is not to be determined by what the 
witness has sworn, as evidence to the jury, 
and that in order to determine whether he 
is competent or not, a separate examina- 
tion, under the name of voir dire, must be 
instituted by the judge? The real truth 
may, therefore, turn out to be, that when- 
ever the examination is stopped by an ob- 
jection of this nature, the judge should 
say, ‘now swear the witness on the voir 
dire, in order that I may examine him, to 
try if he is competent.’ ” 

Lord Abinger, Ch. B., in the same case, 
said, ‘“‘ The defendant’s counsel have fur- 
nished us with a proof of the antiquity of 
the rule, at least, of the practice contended 
for by them. They have shewn that it 
has been recognized by the very high 
authority of Lord King, assisted by those 
other learned judges who sat with him on 
that occasion, and confirmed afterwards 
by the opinion of Lord Hardwicke. * * * 
In courts of equity, also, it is every day’s 
practice to object to a witness as incompe- 
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tent whenever his incompetency appears. 
There is no examination on the voir dire ; 
and it certainly may be said, that the dan- 
ger spoken of by the defendant’s counsel in 
the case of a party withholding his objec- 
tion till he sees a favorable opportunity for 
making it, cannot arise in those courts, as 
the evidence is kept secret, so that the 
party who would make the objection if he 
could, might not know when to take it. 
Still the same inconvenience would exist, 
more or less, for it might well be said, that 
if a party knew of any objection to the 
witness he ought to state it at once. The 
reason of the practice rests on this ground: 
the law will not allow a verdict to stand, 
which has been obtained on the evidence 
of a person whom the rules of law have 
declared incompetent to give evidence* * *. 
There is no statute which says the incom- 
petency of a witness must be determined 
by an examination on the voir dire; when 
a man is examined on the voir dire, the oath 
is in this form—‘ You shall truly answer 
make, &c.,’? and that examination is only 
to satisfy the conscience of the judge, the 
jury have raga, | to do with it. Nowa 
witness may on his examination on the 
voir dire appear perfectly competent, and 
the circumstance shewing him not so ap- 
pears afterwards. Suppose for instance, a 
man examined on the voir dire, were, in 
answer to questions put to him, to swear 
distinctly that he had never been convicted 
of felony [but see 4 Term Reports, 440] 
or perjury, he is then [see 8 East, 77] pri- 
ma facie competent and is sworn in chief; 
but while his examination is being pro- 
ceeded with, if the attorney for the party 
against whom he appears goes away and 
fetches the record of his conviction, [8 
East, 77,| is not the opposite counsel to 
be permitted to question him anew as to 
that conviction? So in any other case, I 
do not see why counsel should be restrained 
from inquiring at any moment into the 
witness’ competency, and if they see he is 
swearing falsely, exclude his testimony if 
they can. A counsel who knows an objec- 
tion to the competency of a witness might 
very fairly say, ‘I will lie by, and see 
whether he will speak the truth; if he 
does not, I will exclude his evidence.’ I 
see no hardship or injustice at all in that 
course. In short, there is ample authority 
to shew that the ancient, if not universal 
practice has been, to allow objections of 





this kind to be taken, as was done in this 
case; and whatever new lights may be 
devised for the formation of new rules, we 
will for the present supply the old one, for 
this among other reasons, that if a new 
rule be desirable, it ought not to have an 
ex post facto operation in the present case. 
Indeed, in the cases which have been cited 
as authorities for an alteration in this res- 
pect, the existing practice is expressly re- 
cognized and acted on, and those cases only 
amount to the dicta of certain judges, that 
in their opinion it ought to be altered. [| 
think, also, that there is much weight in 
the observation of my brother Rolfe, that 
the question of competency is not for the 
jury; so that in every case where any 
question is raised about it, there ought 
properly to be an inquiry made of the wit- 
ness, who should be sworn ‘to make true 
answer to all such questions as the court 
should demand of him;’ in other words, 
that an examination on the voir dire may 
be instituted at any period of the exami- 
nation. For the sake of convenience, 
however, it is the usual practice to swear 
him in the first instance to give his evi- 
dence in the cause, and the peculiar form 
of the oath administered on the voir dire 
arises from the circumstance that the points 
to which the witness is about to be exam- 
ined are not evidence in the cause. It may 
be very proper to interpolate that oath at 
any period of the examination of the wit- 
ness that justice may require, and this 
consideration will reconcile all the difficul- 
ties which have been raised.” Rolfe, B., 
was of the same opinion; the three other 
barons, it seems, were absent and did not 
therefore express their opinions. Baron 
Parke, it appears, had expressed a contrary 
opinion on the application for a rule nist. 
The learned Baron then said, ‘‘ Where the 
incompetency of a witness is incidentally 
discovered in the course of his examination, 
it may be proper to allow the objection te 
be made; but if it was known, as in the 
present instance it appears to have been, 
to the opposite counsel from the beginning, 
he ought not to be allowed to take the 
chance of any advantage to be derived 
from the witness’ testimony, and if it prove 
unfavorable, get rid of it by an objection 
to his competency. 

“‘ There was a case of Yardley v. Arnold, 
(10 Mee. and W. 141,) in which I con- 
sulted the judges on this point, who con- 
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curred in the view I have just expressed. 
In the case which has been cited, ( Turner 
v. Pearte, 1 Term Rep. 717,) Buller, J., 
says, ‘ Anciently, no doubt, the rule was, 
that if there was an objection to the com- 
petency of a witness, he should be exam- 
ined on the voir dire; and it was too late 
after he was sworn in chief. In later times 
the rule has been a little relaxed; but the 
reason of doing so must be remembered. 
It is not that the rule is done away, or that 
it lets in objections which would otherwise 
have been shut out. It has been done 
principally for the convenience of the 
court, and it is for the furtherance of jus- 
tice. The examination of a witness to 
discover whether he is interested or not, 
is frequently to the same effect as his ex- 
amination in chief. So that it saves time, 
and is more convenient to let him be sworn 
in chief in the first instance; and in case 
it should turn out that he is interested, it 
is then time enough to take the objection.’ 
But these observations do not at all apply 
here; for Buller, J., is evidently speaking 
of a case where the disqualifying circum- 
stance is discovered on cross-examination 
on the merits; here, on the contrary, the 
plaintiff’s counsel interposes an objection 
not running with the general course of 
cross-examination ; namely, that the wit- 
ness has indemnified the attorney in the 
case.” 

Mr. Baron Parke, then, entirely disagrees 
with the opinions of the chief baron and 
Baron Rolfe; and for aught that appears, 
the two other barons, who did not give 
their opinions, may coincide with him. 





0 


PRACTICAL POINTS. 
EQUITY. 
INFANT—NEXT FRIEND—REMOVING. 


In Peyton v. Bond, 1 Sim. 390, the Vice 
Chancellor (Sir Anthony Hart) laid it 
down that the court will remove a next 
friend, and appoint a new one, where the 
former is so connected with the defendant, 
having an interest adverse to that of the 
infants, as to make it probable that their 
— will not be properly protected by 

im. 

The Vice Chancellor (Sir A. Hart) said, 
“The court will watch with great jealousy 
a solicitor who takes upon himself a double 
responsibility ; and, if he sees a chance of 








his miscarrying, will take care, where the 
plaintiffs are infants, that he shall not be 
permitted to stand in that relation to an 
adverse defendant under circumstances of 
adverse interest.” 

In a recent case (Bedwin v. Asprey, 11 
Sim. 530) the bill was filed on behalf of an 
infant, who was an orphan, for the purpose 
of having the rights and interests of the 
infant and of his sister, the defendant, Sa- 
rah the wife of the defendant E. C., under 
a will ascertained and declared by the 
court. The defendants, Asprey, G. and 
W., had been in receipt of the rents of the 
estate in question in the cause; and an 
account was prayed against them accord- 
ingly. The defendants now moved that 
G. C., the infant’s next friend, might be 
removed, and that it might be referred to 
the master to appoint a new next friend. 
The affidavits in support of this motion 
stated that the interests of the infant and 
his sister were adverse to each other; that 
the next friend was the father of her hus- 
band; that the solicitor of the next friend 
was also the solicitor of the sister and her 
husband ; that the infant, who was seven- 
teen years of age, had written a letter to 
the defendant, Asprey, strongly disappro- 
ving of the suit being conducted by the 
next friend. An affidavit in opposition 
was made by the next friend and his son, 
stating that the suit had been instituted in 
consequence of three gentlemen at the bar, 
who had been consulted as to the construc- 
tion of the will, having differed in opinion 
on the subject; that the son and his wife 
had employed the next friend’s solicitor, 
in order to save expense, &c. The Vice 
Chancellor of England, in delivering his 
judgment, referred to what Sir A. Hart 
said as to the chance of the solicitor’s mis- 
carrying, and said, “I cannot but suppose 
that by the word ‘chance’ Sir A. Hart 
meant not a mere possible contingency, 
but something like a probability. And it 
appears that in Peyton v. Bond, there was 
strong ground for supposing that the suit 
would be conducted properly, if the man- 
agement of it were left to the uncle of the 
infant and his solicitor, both of whom had 
been witnesses for the father in his unrigh- 
teous suit in the ecclesiastical court, and 
had supported his interest against the in- 
terest of his infant daughters. In that case, 
too, the application was made by a person 
who had no interest adverse to the interest 
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of the infants. In this case the application 
is made on behalf of the defendants, Asprey, 
G., and Weller, who are the three account- 
ing parties in the suit. There are no facts 
in litigation between the sister and her 
brother the infant. The only question in 
the cause is a question of construction, and 
that of so difficult a nature, that the three 
eminent counsel who were consulted upon 
it differed in opinion from each other; and 
in consequence of that difference, the bill 
was filed, in order to obtain the opinion of 
the court upon the meaning of the will. 
Therefore, there cannot be the slightest 
danger of any facts being kept back, which, 
if brought forward, might influence the 
decision of the Court either one way or 
the other. * * * Ido not see that there 
is any reasonable probability that the suit 
will be mismanaged if it remains as it now 
is.’ The motion was refused, with costs. 








IN CHANCERY. 


Before the Hon. REUBEN H. WALWORTH, 
Chancellor of the State of New York. 





Epuramm H. Hupson v. Peter Piets.— 
August 27, 1844. 


A DEFENDANT CANNOT BE EXAMINED IN A 
CREDITOR’S SUIT AFTER EVIDENCE CLOSED 
—WHEN EVIDENCE CONSIDERED CLOSED— 
ORDER FOR FURTHER EXAMINATION WHEN 
NECESSARY-——RIGHT OF ACTION FOR PER- 
SONAL TORTS CANNOT BE REACHED BY 
CREDITOR’S BILL—RIGHT OF ACTION FOR 
INJURY TO DEBTOR’S PROPERTY WHEN 
REACHED. 


In a creditor’s suit, after the examination is closed, 
the master has no power or authority to summon 
the defendant before him and swear him again as 
to the matters of reference. 

When the defendant attends before the master, and 
is examined, if the reference is not adjourned to 
some specific time, or the right reserved to the 
complainant to have a further examination within 
some reasonable time, to be prescribed by the 
master, and upon a further summons, the exami- 
nation of the defendant will be considered closed. 

And where the examination is closed, if the com- 
plainant wishes for a further examination, he 
must apply to the court, upon a proper case, 
supported by affidavits, for an order authorizing 
same. 

It is the duty of the master, where the defendant 
attends to be examined, to proceed with reason- 
able dispatch; he is not authorized to keep the 
reference open interminably, to enable the com- 
plainant to harrass the defendant; nor should he 
adjourn an examination, or reserve the right to 
the complainant to summon a defendant a second 
time before him without some reasonable grounds. 





The right to an action for an injury to the property 
of a judgment debtor, whereby the property to 
which the creditor was entitled to resort for the 
payment of his debt, is destroyed or diminished 
in value, may be reached under a creditor’s bill; 
but the right of action of a judgment debtor, for 
a mere tort, cannot be so reached by a creditor’s 
suit, nor does it pass under the debtor’s assign- 
ment. 

Tus was an application by the com- 
plainant for an attachment against the de- 
fendant in a judgment creditor’s bill for an 
alleged violation of the usual injunction 
granted in such cases, and also for refusing 
to be sworn before the master. The viola- 
tion of the injunction complained of was 
the bringing an action of trespass against a 
third person for a trespass upon lands which 
belonged to the judgment debtor before the 
filing of the bill in this cause, and for bring- 
ing another suit against the same person 
for tort in seizing property of the judgment 
debtor which was exempt from execution ; 
and the refusal of the defendant to be sworn 
took place under the following circum- 
stances: The complainant’s bill was filed 
in December, 1842, and in January there- 
after, the usual order of reference to appoint 
a receiver, and for the defendant to assign 
and deliver over his property on oath under 
the direction of the master, was entered. 
A receiver was duly appointed, and in Feb- 
ruary, 1843, the defendant made the usual 
assignment of his property to the receiver 
under the direction of the master, and was 
examined before the master as to his pro- 
perty, upon oath as directed by the order 
of reference ; and the receiver took posses- 
sion of the property which upon such ex- 
amination appeared to belong to the de- 
fendant, and the same was sold at public 
auction by the receiver and purchased by 
the complainant, on the Ist of May, 1843. 
In September, 1843, the master, who had 
been superseded in his office by the quali- 
fication of a successor, in the preceding 
April, issued a new summons to the de- 
fendant to appear before him and be exam= 
ined in relation to his property. The de- 
fendant attended before the master and 
declined to be examined as to the matters 
of the complainant’s bill, or as to the pro- 
perty assigned and which had been sold by 
the receiver. But the master decided he 
must be sworn as to the matters of the 
reference generally. 


O. L. Barbour, for the complainant. 
W. L. EF’. Warren, for the defendant. 
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Tue CHANceLLor.—The defendant was 
right in supposing that the master had no 
power or authority to summon him before 
him and swear him again as to the matters 
of the reference. The object of the exami- 
nation of the defendant upon the usual or- 
der to appoint a receiver, &c., and where 
the examination is not intended as a sub- 
stitute for an answer to the complainant’s 
bill, is to enable the master to determine 
and direct what property is to be delivered 
over to the receiver. After the notes and 
other choses in action in this case, therefore, 
had been delivered over to the receiver, 
and had been sold by him, the defendant 
was not bound to answer any question in 
relation to such notes or other choses in 
action, even if the original examination 
before the master had been adjourned by 
the master and had not been closed; and 
the defendant having been once sworn 
generally upon the reference, the master 
had no right to require him to be sworn a 
second time. But if a further examination 
was necessary or proper for any purpose, 
the complainant’s solicitor should have 
propounded his questions as upon the ori- 
ginal examination, without a new oath. 
And if the master decided that the ques- 
tions were proper, and had not been fully 
answered, the court would compel an an- 
swer to them, unless upon examination it 
appeared the decision of the master was 
wrong. The defendant was therefore right 
in this case in refusing to be sworn gene- 
rally a second time. 

Again; it is evident in this case, that 
the examination of the defendant under 
this order of reference had been once closed; 
and that the master had no authority under 
such order to issue a new summons for the 
purpose of compelling the defendant to 
attend before him to submit to a new ex- 
amination, without a special order of the 
court for that purpose. In these referen- 
ces under creditor’s bills, the master is not 
authorized to keep the reference open in- 
terminably to enable the complainant to 
harrass the defendant with attendances and 
re-examinations as often as the complainant 
thinks proper. But when the defendant is 
summoned to attend for the purpose of be- 
ing examined and delivering over his pro- 
perty, the complainant should be compelled 
to proceed with all reasonable expedition 
to complete his examination of the defend- 
ant, either in answer to the matters of the 





bill or as to the property which the defend- 
ant is required to assign and deliver over to 
the receiver. And the master should not 
adjourn the examination or reserve the 
right to the complainant to summon the 
defendant a second time before the master 
without some reasonable grounds. Where 
the defendant attends before the master 
and is examined, if the reference is not 
adjourned to some specified time, or the 
right reserved to the complainant to have 
a further examination within some reason- 
able time to be prescribed by the master, 
and upon a further summons, the examina- 
tion will be considered as closed, and the 
master’s power under the order of reference 
as spent. After that, if the complainant 
wishes a further examination, or desires 
directions as to the delivery of property 
subsequently discovered, he must apply to 
the court, upon proper affidavits and notice 
to the adverse party, for an order authori- 
zing or directing the same. So much of 
this application therefore as seeks for an 
attachment against the defendant for refu- 
sing to be sworn in September, 1843, must 
be denied. And as the defendant denies 
the existence of any property whatever, 
except that which he had fully disclosed 
before the master on his former examina- 
tion, and which was delivered to the recei- 
ver, so far as it was capable of delivery, 
there is no ground for making a special 
order authorizing a further examination 
of the defendant. 

The mere right of action of the judgment 
debtor for a personal fort, as for assault and 
battery, slander, ora malicious prosecution, 
cannot be reached by the complainant in a 
judgment creditor’s suit; nor will it pass 
to the receiver under the usual assignment 
of the defendant in such a suit, (Benson v. 
Flower, Sir W. Jones’ Rep. 215, 1 Deac. 
Bank. Law 386.) But the right to an ac- 
tion for an injury to the property of the 
judgment debtor before the filing of the 
complainant’s bill, whereby that property 
to which the creditor was entitled to resort 
for the payment of his debt is destroyed or 
diminished in value, appears to be such a 
thing in action as may properly be reached 
and applied to the payment of the com- 
plainant’s debt under a creditor’s bill. The 
bringing a suit for such a tort, however, 
without shewing some injury which the 
complainant in the creditor’s bill has sus- 
tained thereby, is not such a breach of the 
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injunction as will authorize the granting 
of an attachment against the judgment 
debtor. The case would be otherwise if 
he had recovered a judgment and collected 
the amount thereof, or had released the 
right of action for the trespass. The suit 
against a third person for the ¢ort in taking 
property which was exempt from execu- 
tion, does not appear to be a breach of the 
injunction, even if the right of action in 
such case accrued before the filing of the 
complainant’s bill, if the right had not been 
reduced to a mere debt by the recovery of 
a judgment for the tort previous to that 
time. For the exemption of certain ne- 
cessary articles from execution would be 
useless if the creditor could seize them on 
his execution, and when a suit was brought 
against him or the sheriff for damages, 
could reach such claim, and deprive the 
debtor of it by means of a creditor’s bill. 
The recovery of a judgment for the tort to 
the defendant’s exempt property, and even 
the collection of the amount of such judg- 
ment, will be no breach of the injunction 
in this case. The residue of the complain- 
ant’s application is therefore denied with 
costs; as there had been no breach of the 
injunction of which the defendant has any 
right to complain. 


Ricnarp Warren, Receiver, §c., v. Ep- 
GAR SPRAGUE. 


WHEN RECEIVER MAY EMPLOY SOLICITOR OF 
EITHER OF THE PARTIES. 

Where a receiver, in discharge of his trust, com- 
menced a suit against A. B., and employed the 
solicitor of one of the parties to the original suit. 
Held that A. B., being a stranger to the original 
suit, had no right to object thereto. 


Tuts was an appeal from the decision of 
the Vice Chancellor of the First Circuit, 
denying the defendant’s application to take 
the complainant’s bill off the files of the 
court, and allowing the complainant to 
substitute a new solicitor to prosecute their 
suit. The bill was filed by the receiver, 
who had been appointed in a creditor’s 
suit between O. Ames as complainant, and 
G. Witherel and H. St. John as defendants: 
and the only ground of objection to the 
bill in the present suit was that it was 
prosecuted by the same solicitor who ap- 
peared for the complainant in the original 
suit in which the receiver was appointed. 





J. M. Martin, for the appellant. 
F. H. Rodman, for respondent. 


Tue Cuancettor.—The only. error in 
the order appealed from is that the appli- 
cation to take the bills off the files was not 
denied with costs, instead of requiring the 
complainant to appear by a new solicitor, 
and to pay the costs of the defendant upon 
the motion. But that was an error in favor 
of the appellant, and of which he has of 
course no right to complain by appeal. 
The rule which prohibits a receiver from 
employing the solicitor for either of the 
parties to the suit in which he is appointed 
a receiver, is intended to protect the rights 
of those parties. And if they have no ob- 
jection, the receiver may employ the soli- 
citor of either to aid him in the discharge 
of his trust. A mere stranger to that suit, 
therefore, has no right to object that the 
receiver has employed the solicitor of one 
of the parties in the original suit to insti- 
tute a new suit against such stranger. The 
proceedings of the complainant in filing 
this bill, were therefore strictly regular, so 
far as regards the defendant therein; and 
he had no right to raise the objection that 
the solicitor employed by the receiver to 
file the bill against him was a solicitor for 
the complainant in the suit in which the 
receiver was appointed. 


Before the Hon. LEWIS H. SANDFORD, Assist- 
ant Vice Chancellor of the First Circuit. 


Harper v. Harper. Albany, Jan. 11— 
March 22, 1844. 


RESULTING TRUST—SPECIFIC PERFORMANCE. 


The intestate, in 1802, bought a farm, which was 
conveyed to him in fee, and on which he lived 
until his death in 1835. When he bought the 
farm he was over sixty years of age, and was 
worth little or nothing. He had three sons, who 
were then of full age; and they, with a fourth 
son, Richard, who was younger, resided on the 
premises until his death. The farm was. paid 
for out of the labor and earnings of the four sons. 
About twenty-five years before his death; the 
intestate conveyed a small parcel of the farm to 
each of the three sons first mentioned, and ano- 
ther parcel to a fifth son, John, who had been 
brought up in the family, and learned a trade. 
The family also aided this fifth son in building 
his house and shop. The intestate had five 
daughters, who were brought up in his family, 
and married off from time to time. In 1820, he 
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conveyed ten acres of land, being no part of this 
farm, to Richard. In 1831, he had the farm 
(excepting John’s parcel) surveyed, and marked 
off and divided in severalty between the three 
sons first named, declaring that each should have 
the part so allotted tohim. They took possession 
immediately, according to their respective allot- 
ments. About the same time, he declared that 
Richard was to convey the ten acres to the other 
three sons, and then was to have another farm 
of forty acres, which the intestate owned in an 
adjoining town. Richard conveyed the ten acres 
accordingly, went into possession of the forty 
acres, and laid out his wife’s property in perma- 
nent improvements upon the same. The father, 
in 1831, made a will, devising the farm first 
mentioned, to the three sons, according to the 
survey, and the forty acres to Richard. This 
will was not to be found after the death of the 
father. John and the husbands of two of the 
intestate’s daughters, having brought ejectment 
for these farms, and for other lands, it was HELD, 
1. That the payment for the first farm by the 
sons, raised a resulting trust in their favor, and 
that they were entitled to it in equity. 2. That 
the agreement between the intestate and Richard, 
although not in writing, was so far performed as 
to bind the testator and his heirs. 3. That in 
respect of the other lands included in the eject- 
ment, the complainants, having a legal title 
thereto, had no occasion to invoke the aid of this 
court, and as to such lands, the bill should be 
dismissed. 


Tuts was a bill to restrain certain ac- 
tions of ejectment brought to recover lands 
near the city of Hudson, and to have the 
complainant’s title thereto declared and 
established. The facts appear in the opin- 
ion of the court. 


J. Gaul, Jr., for complainants. 
K. Miller, for defendants. 


Tue Assistant Vick CHANCELLOR :— 
The leading facts in this case, as estab- 
lished ‘by the testimony, are these: In 
1802, John M. Harder, the father of the 
complainants, of John J. Harder, and his 
two sisters who are defendants, was in the 
possession of a farm near Hudson, called 
the Roseloom farm, claiming it as owner. 
He was also the owner, by inheritance, of 
forty acres in Claverack. In that year he 
bought another farm near the Roseloom 
property, called the Irish farm, and received 
a conveyance of it in fee subject to a mort- 
gage. Within a few years after, John M. 
conveyed small parcels of this farm to the 
complainants Michael, Robert and Peter, 
and to John J., respectively. 

In May, 1809, one Duncan recovered 
the Roseloom farm, except a small portion 
containing about ten acres, in a contested 





ejectment suit against John M. The case 
is reported in 4 Johns. R. 202. 

The complainants Michael, Robert and 
Peter, in March, 1811, purchased from 
Duncan the farm so recovered, and took a 
conveyance of it to Peter. Peter subse- 
quently conveyed an undivided third part 
to Robert, and another to Michael. In 
1820, John M., the father, conveyed to the 
complainant Richard, who was his young- 
est son, the portion of the Roseloom farm 
not recovered by Duncan. 

The legal title to the residue of the Irish 
farm remained in John M. Harder till his 
death in 1835. 

To return to the year 1802. John M., 
the father, was then over sixty years of 
age. Michael was his eldest son, and was 
a married man. Robert was then about 
twenty-seven years old, and Peter was of 
full age. These three, who were called 
“ the boys” till they were sixty or seventy 
years old, continued to reside with their 
father on these farms, though some of the 
time in different houses, until his death. 
The other complainant, Richard, was a boy 
in 1802. He also lived with his father, 
until shortly before the latter died. The 
defendant, John J., was brought up a black- 
smith. He says in his answer, that he 
commenced business in 1804. “ The boys” 
assisted him in erecting his buildings on 
the portion of the Irish farm conveyed to 
him. 

Besides the five sons, John M. Harder 
had five daughters, who were brought up 
in his family, and married off with such 
portions as he deemed reasonable. He 
never worked any himself after his sons 
became old enough to labor. Witnesses 
who had known him from the time of the 
purchase of the Irish farm, say that he 
never worked a day. The Roseloom farm 
was never cultivated much until after it 
was bought anew from Duncan. “ The 
boys” worked the farms and fished in the 
Hudson river. They made a great part of 
their money by fishing. 

John M. told one witness that when he 
bought the Irish farm, he had not five dol- 
lars in the world. Having no title to the 
Roseloom farm, this was literally true, if 
he owned the value of the small farm in 
Claverack. And there is no room to doubt 
that at the close of the Duncan law suit, 
he was not worth any thing. Witnesses 
who had good opportunities for knowing, 
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testify that the Irish farm was paid for by 
“the boys; amongst others their sister, 
Mrs. Son, who was the eldest of the family. 
The father himself declared this, time and 
again, during his life. His two daughters, 
who are defendants, have made the same 
assertion, and disclaimed an interest in the 
property. (Their statements are not inad- 
missible, because they are married. If 
they had answered, making the same ad- 
missions, the court would have made a 
decree upon their admisions. ) 

The family appear to have lived in com- 
mon, until after they were successively 
portioned off and established in life. The 
four complainants continued in common, 
until three of them became old men. 

As to John J. Harder, he did the black- 
smithing for the farms and the family for 
many years. On the other hand, he helped 
himself to grain and provisions from the 
farm, and was aided in various modes by 
the labor of “the boys” and their teams. 
Probably no charge was intended on either 
side. His father declared repeatedly, that 
John J. had received his part of the prop- 
erty ; and he also stated that John J. had 
not helped to pay for the property. The 
proceeds of the Claverack farm went into 
the common stock. It does not appear that 
they were of much account. They were 
probably much less than went to the sup- 
port and fitting out of the members of the 
family other than the complainants. 

My conclusion upon the testimony is 
clear that the Irish farm was paid for by 
the labor and resources of the three eldest 
complainants. That Richard aided in some 
degree; and that he bore his full share with 
the others, in the payment of the Rose- 
loom farm; so that as between the com- 
plainants themselves, he is entitled to par- 
ticipate in whatever rights they may have 
in the aggregate property in controversy. 

To resume the history of the case. When 
John M. Harder had become ninety years 
old, the complainants began to feel uneasy 
about the title to the residue of the Irish 
farm remaining in him, and requested him 
to convey to them; and it seems that he 
determined not to part with the control of 
it while he lived. But in 1831, he procured 
a surveyor to mark out and divide the farm 
(about 82 acres) between Michael, Robert 
and Peter, equally, which was done accord- 
ingly, and stakes put down showing their 
respective bounds. This division included 





the share of Peter and the small parcel 
already conveyed to Robert. He also di- 
rected a will to be prepared, and executed 
it, devising the title accordingly ; and at 
the same time giving the Claverack farm 
to Richard. He subsequently had a simi- 
lar will drawn and executed, giving the 
latter to trustees for Richard and his fam- 
ily, in case he became incapable of mana- 
ging it. In 1831, he declared that Richard 
was to convey his piece on the Roseloom 
farm to the other boys, and then was to 
have the Claverack farm. He afterwards 
said that Richard’s wife’s property was 
laid out on that farm, and by other proof it 
appears to have been laid out in building 
a barn and repairing the house. On the 
19th May, 1832, Richard conveyed that 
part of the Roseloom farm to the other 
three complainants. 

After John M. Harder’s death, a great 
part of the family came together to have 
the will read, and it could not be found. 
Those present assented to take the state- 
ment of Mr. Rowley, who drew the will, 
and abide by his declaration of its contents. 
An instrument under seal to that effect, 
was drawn up, and was signed at various 
times by all of the heirs except John J. 
Harder. Mr. Race signed it on condition 
that all should execute. Vosburgh and 
wife signed unconditionally, but on his 
getting possession of the paper two days 
after, he struck out the names of himself 
and his wife. Neither of the feme coverts 
who are now defendants, acknowledged its 
execution before any officer. 

Mr. Rowley made a written statement 
of the contents of the will, conformably to 
the sealed agreement; and showing the 
devises before mentioned. 

In 1840, the defendants commenced ac- 
tions of ejectment to recover the Roseloom, 
Claverack and Irish farms. 

Before proceeding to the main questions, 
I will dispose of the minor points which. 
were raised by the defendants ; 

1. As to the misjoinder of complainants ; 
Richard Harder claiming the Claverack 
farm in severally, and setting up no interest 
in the other property. 

This objection, if it were well founded, 
is not available, because it is not insisted 
on in the answer. 

2. The answer claims the same benefit 
as from a demurrer, to that part of the bill 
setting up the complainant’s title to the 
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Roseloom farm, on the ground that there 
was a sufficient remedy at law. This ob- 
jection is well taken. Three of the com- 
plainants have the legal title to the whole 
of that farm, and have no need of the aid 
of this court in their defence to the eject- 
ments for that portion of the estate in con- 
troversy. 

In regard to the principal question, the 
right to the Irish farm, 

Although the justice of the complainant’s 
claim was clearly manifest at the hearing, 
I felt great difficulty in the principle on 
which they could be relieved. The bill 
founds no claim upon the will, as one ex- 
isting at the death of John M. Harder. It 
rather founds upon the verbal contract to 
leave the lands to these parties by his will, 
as proved by Mr. Rowley, founded upon 
the consideration of their having paid for 
the property and their continuing to sup- 
port him; and partly executed, by the di- 
vision marked out by Rowley, taking pos- 
session in severalty according to it, and by 
Richard’s conveyance of his parcel of the 
Roseloom farm. 

There are great if not insuperable ob- 
stacles to sustaining this agreement. It is 
loose and indefinite in its terms; it is by 
parol, affecting the title to lands, and the 
part execution set up on the behalf of the 
three eldest complainants, was wholly be- 
tween themselves and Richard Harder. 

There is another ground on which the 
case may be placed in reference to the Irish 
farm. As I have already stated, the evi- 
dence is conclusive that the three eldest 
complainants paid for that farm. It is not 
probable that the decedent contributed in 
any manner to that payment. He received 
the legal title, but he held it as a resulting 
trust in favor of his sons who paid the con- 
sideration. 1 Cruise’s Dig. 471 Tit. Trust, 
ch. 1,§31. Boyd v. McLean, 1 J. C. R. 
582. 

It is very true that the declarations of 
the father in his life time are not the kind 
of evidence by which the title to real estate 
is to be divested or destroyed. But for 
any purpose for which parol evidence is 
competent, his declarations are admissible 
against the defendants and others claiming 
under him by descent. A resulting trust 
may be proved by parol. The statute of 
frauds expressly excepted trusts arising or 
resulting by implication of law. I shall 
therefore hold that the three eldest com- 





plainants were equitably seized in fee of 
the Irish farm, with a claim upon them in 
favor of Richard, growing out of his con- 
tributions to the common stock, which 
went principally into the payments for the 
Duncan purchase. 

Then it remains to speak of the small 
farm at Claverack. The allegation in the 
bill, on this subject, is substantially proved. 
One witness says that when the decedent 
was speaking of his plan of dividing the 
Irish farm among “ the boys,” he said that 
Richard was to give up the deed of the ten 
acres by the river to “the boys,” or give 
them a new deed of it, and then he was to 
have the land in Claverack. 

Another witness testifies that the dece- 
dent said he wanted that Richard should 
give up that deed to the rest of the boys, 
and then he should have the old place in 
Claverack. 

It is fairly established that the decedent 
in consideration of Richard’s conveying the 
ten acres to the other three complainants, 
agreed with him to give or grant to him 
the Claverack land. It is probable that 
Richard’s contributions to the payment for 
the Roseloom farm, and to the general 
support of the family, were inducements 
with his father for this arrangement. But 
that does not impair the force of the alle- 
gation. It is not shewn that the agree- 
ment was inadequate, provided it rests only 
on the conveyance of the ten acres. 

Richard conveyed the ten acres to the 
other complainants, went into possession 
of the forty acres in Claverack, laid out his 
wife’s property in permanent improvements 
there, and has remained in possession until 
this suit was brought. The agreement is 
so far performed as to take it out of the 
statute of frauds. The decedent became a 
trustee of the legal estate, and Richard was 
equitably seized. 

On these grounds, I think he is entitled 
to be quieted in his title to the forty acres 
against the claims of the defendants. 

It is unnecessary for me to determine the 
points raised upon the agreement signed by 
all the defendants except John J. Harder. 

The defendants will be perpetually en- 
joined from prosecuting the ejectment suits 
against the Irish farm and the Claverack 
property ; and will be decreed to release 
the same to the respective complainants. 

The bill is not sustained as to the Rose- 
loom premises, on the ground already sta- 














126 


THE NEW YORK LEGAL OBSERVER. 





In Chancery—Kittle v. Van Dyck. 





ted. For this cause, without referring to 
other considerations, the complainants must 
bear their own costs of suit. 





Kirtie v. Van Dycx.— Albany, July 21— 
Sept. 1, 1843. 


PARTIES—DOWER. 


Where a mortgage is assigned as a security for a 
loan, the assignor is a necessary party to a suit 
by the assignee to foreclose the mortgage. Suit 
permitted to stand over at the hearing, to make 
the assignor a party, on terms. 

Where H. purchased a farm of C., and loaned the 
purchase money of M., and paid it to C., received 
a deed from C., and gave to M. a mortgage on the 
farm at the same time, to secure the amount; it 
was held, that the mortgage was given for the 
purchase money, and that the widow of H. was 
not entitled to dower in the farm as against the 
mortgagee. 

Where, on a purchase of land, a mortgage for the 
purchase money is given to a third person by 
arrangement with the seller, the mortgage is 
paramount to the dower right of the wife of the 
purchaser. 

Tuts case was argued by 


D. Cady, for complainant. 
J. Koon, for defendant. 


The facts are sufficiently stated in the 
opinion of the court. 


Tue Assistant Vick CHANCELLOR :—It 
is objected that Maria Van Dyck, the mort- 
gagee, is a necessary party to the suit. I 
will first examine that point, for if it be 
well taken, no decree can be made in the 
present state of the cause. 

Her assignment of the mortgage to the 
complainant, is absolute, and expresses a 
full consideration paid to her. But it is 
proved that only about one-eighth of that 
consideration was in fact paid, and that 
such payment was a loan or advance to 
her, which the assignment was intended to 
secure. She was therefore the principal 
party interested in the mortgage at the 
time the bill was filed, and although the 
legal title to the mortgage and the land by 
virtue of it, was in the complainant solely, 
the equitable interest was mainly in Maria 
Van Dyck. 

There is no doubt but that she was a 
necessary party to the suit. This was so 
ruled in Hobart v. Abbot, 2 P. Wms. 643, 
by Lord Chancellor King in a case like the 
one before me. Sir John Leach, V. C., 
held the same in LVorrish v. Marshall, 5 
Madd, 475. 





In Johnson v. Hart, 3 Johns. Cas. 322, 
the same point was decided by the Court 
for the Correction of Errors, reversing the 
decree of the Chancellor. And Chancellor 
Kent assents to it in Whitney v. McKinney, 
7C.J.R.144. And see Daniell’s Ch. Pr. 
304, 307. In Norrish v. Marshall, it is 
true, the Vice Chancellor permitted the 
cause to proceed, on the ground that the 
assignor had been examined as a witness 
and testified that he had been fully paid. 

In this case, nearly two years after the 
bill was filed, and long after the cause was 
at issue, Maria Van Dyck, probably in 
view of her becoming a witness, released 
to the complainant all claim which she had 
or might have against him by reason of the 
determination of the suit, or any matter 
brought in question by it, and from all de- 
mands connected with or depending on its 
subject matter. 

The objection was not taken by the an- 
swer in JVorrish v. Marshall, nor does it 
appear but that the assignor had been paid 
in full before the suit was brought. While 
here, the interest of Maria Van Dyck is 
distinctly and fairly set forth in the answers 
as a ground of defence, and the testimony 
sustains it. The complainant should have 
made her a party, on this objection being 
brought forward, or after obtaining her re- 
lease, should have presented the fact by a 
supplemental bill. 

On the issue as it now stands, that fact 
is inadmissible to sustain the complainant’s 
sole claim to the mortgage money. If the 
form of the pleadings were to be disregard- 
ed, still the complainant must show a case 
existing when he institutes his suit, in or- 
der to sustain the suit. 

Before disposing of the case on this point, 
I will examine another question which was 
fully discussed, and the determination of 
which may be a guide to both parties in 
the further progress of the suit: viz., the 
extent of the right of dower of Magdalen 
Van Dyck in the premises, and depending 
upon that, her interest in the event of the 
suit and her standing as a witness. 

I consider that the proof establishes these 
facts in regard to the mortgage: Henry P. 
Van Dyck, the late husband of Magdalen, 
bought the farm mortgaged, of Joseph 
Crandell for $2000, and it was conveyed 
to him on the 30th day of November, 1826. 
Before buying it, he agreed with his mother, 
the mortgagee, for the loan to him of the 
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whole purchase money to be paid to Cran- 
dell, and that it should be secured by a 
mortgage on the farm. Accordingly when 
Crandell conveyed the farm to him, Henry 
V. D. received the $2000 from his mother, 
paid it to Crandell, and gave to his mother 
the bond and mortgage jn question for the 
$2000. They were executed on the same 
day, and no doubt at the same time that 
the deed was given and the money paid to 
Crandell. In Gilliam v. Moore, 4 Leighs’ 
R. 30, where the verdict found that the 
deed and mortgage were executed on the 
same day, the court say they are bound to 
infer that they were given at the same 
time and were part of one and the same 
transaction. 

The complainant insists that the bond 
and mortgage were given for the purchase 
money of the farm, and that therefore Mag- 
dalen Van Dyck’s dower therein is subject 
to the mortgage. That she is dowable of 
the equity of redemption only. While she 
claims dower in the whole, and denies that 
the mortgage was given for the purchase 
money within the meaning of the equitable 
principle on that subject which is now im- 
bodied in our statute. 

1 Rev. Stat. 740, 1—§ 5, enacts, that 
““where a husband shall purchase lands 
during coverture, and shall at the same 
time mortgage his estate in such lands to 
secure the payment of the purchase money, 
his widow shall not be entitled to dower 
of such lands, as against the mortgagee, or 
those claiming under him, although she 
shall not have united in such mortgage, 
but she shall be entitled to her dower as 
against all other persons.” 

As this provision was prospective, it does 
not affect the purchase and mortgage in 
question, which were made and given be- 
fore the adoption of the Revised Statutes. 
The legislature, in this section, it is sup- 
posed, intended to enact the existing rule 
of law. This appears from the report of 
the Revisors accompanying the section. 
Chancellor Kent in his commentaries, says 
that the transitory seizin for an instant, 
‘when the husband takes a conveyance in 
fee, and at the same time mortgages the 
land back to the grantor or to a third person, 
to secure the purchase money in whole or 
in part,” is not sufficient to give the wife 
dower. (4 Kent’s Comm., 38, 39—2d edit.) 

No reported adjudication that I have 
met with, in the courts of this state, goes 





as far as the learned commentator has de- 
clared the principle to extend. The lead- 
ing case is Stow v. Tifft, 15 Johns. R. 462. 
In that case, as well as the subsequent one 
of Jackson d. Bruyn vy. De Witt, 6 Cow. 
316, the mortgage for the purchase money 
was given to the grantor. This was the 
fact also in the following cases in other 
states, where the same decision was made. 
Boyce v. Rutledge, 1 Boyce R. 312; Trus- 
tees of Frazier v. Center, 1 McCord’s Ch. 
R. 270, 279, Gilliam v. Moore, 4 Leigh, 
ubi supra, and Holbrook v. Finney, 4 Mass. 
566. 

The principle on which the doctrine 
rests, clearly extends to the case of mort- 
gages to third persons. In the judgment 
of the court as pronounced by Judge Spen- 
cer in Stow v. Tifft, it is placed on the 
ground that the seizin of the husband is 
an instantaneous seizin only ; that the estate 
passes into him and is drawn out of him, 
quasi uno flatu, and by one and the same 
act. Or as expressed by Mr. Park in his 
treatise on the Law of Dower, page 43, 
“the seizin of the husband is for a transit- 
ory instant ; that is to say, where the same 
act which gives him the estate, conveys it 
out of him again.” Chief Justice Parsons 
in Holbrook v. Finney, takes the same 
ground. It can make no possible difference 
in the duration or the transit of this seizin, 
whether the mortgage be given to the 
grantor or to a third person. In either 
event he gains the estate in the same in- 
stant, and by the same act, which conveys 
it out of him. 

Now in this case the substance of the 
transaction was this: We will suppose the 
three parties, Crandell, and Maria and 
Henry P. Van Dyck together ; and if they 
were not all present some one must have 
acted for the absentee. Crandell delivered 
his deed to Henry—Maria Van Dyck paid 
the $2000 to Crandell, and Henry delivered 
his bond and mortgage to her for the $2000. 
Each of these events was in consideration 
of the other. They were inseparably con- 
nected by the previous contract between 
the parties; and in contemplation of law, 
were all accomplished at the same moment 
of time. The seizin of Henry was but for 
an instant. He received it by means of the 
money of his mother paid to Crandell, and 
it passed out of him in the same instant, 
by the mortgage to secure that money. 

If Henry had executed the mortgage to 
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Crandell, and he at the same time had as- 
signed it to Maria V. D. and received the 
$2000 from her, or from Henry he having 
borrowed it from her; no question would 
have been made. Wherein does the trans- 
action before me differ from that mode, in 
any matter of substance ? 


If in fact the money were paid by Maria 
to Henry, and by Henry to Crandell, it 
would make no difference in the result. It 
was all done in pursuance of the previous 
agreement. The loan and purchase were 
parts of the same transaction. Without 
the one, the other would not have been 
= and they were consummated toge- 
ther. 


The cases already cited show the uni- 
form application of the principle of Ameri- 
can law which excludes dower as against 
a mortgage given for the purchase money 
to the vendor. The two following go the 
whole length of the case under considera- 
tion. 

In Clark v. Munroe, 14 Mass. 351, one 
Andrews conveyed the premises to W. 
Clark, who at the same time mortgaged 
them to one Winthrop. The consideration 
of the deed from Andrews to W. Clark was 
the property of Winthrop, and the mort- 
gage was given to him in pursuance of a 
previous agreement between the parties. 
The court held that the wife of W. Clark 
was not entitled to dower, and that the 
case was not different from what it would 
have been, had the mortgage been made to 
Andrews instead of Winthrop. 


In McCawley v. Grimes, 2 Gill & Johns. 
318, Charles McCawley held a large tract 
of land derived from his father, considera- 
bly beyond his just share of his father’s 
estate. In arranging and dividing the es- 
tate, it was agreed by all parties, that 
Charles should convey the land to his 
brother Hugh, and Hugh in consideration 
thereof, should pay to his brothers and 
sisters certain stipulated sums, and to se- 
cure the payment, should execute a mort- 
gage to them of the land when he received 
it from Charles. Those sums it was agreed: 
should be received as their respective por- 
tions of their father’s estate. Charles ac- 
cordingly executed the deed to Hugh, and 
at the same time executed the mortgage 
and his bonds to the other brothers and 
sisters. The Court of Appeals in an opin- 
ion reviewing the American cases, decided 





that Hugh’s widow was not entitled to 
dower against the mortgage. 

I am entirely satisfied that by the law as 
established in this state, a widow is not 
entitled to dower in land conveyed to her 
husband during coverture, which he mort- 
gaged to secure the purchase money, whe- 
ther the mortgage were given to the grantor 
of the land or to a third person; and that 
in such case she is only dowable of the 
equity of redemption. Here the mortgage 
in question was given for the purchase 
money, at the same time that the land was 
conveyed to the husband, in pursuance of 
a previous arrangement. The widow, 
Magdalen Van Dyck, therefore, takes her 
dower in the farm, subject to the mortgage. 
It follows that she was an interested wit- 
ness, and her testimony as it is now pre- 
sented in the cause, would be suppressed, 
if the cause were to be determined upon 
the merits. 

As the suit is defective, I will make no 
order upon the testimony. The suit must 
stand over to enable the complainant to 
make Maria Van Dyck a party, or by a 
supplemental bill to set forth the facts 
rendering it unnecessary. Unless he elects 
to do one or the other, his bill is to be dis- 
missed with costs, and without prejudice. 
In case of his election, the defendants are 
to be permitted to open the proofs on the 
original bill, if they think proper; and in 
that case they will waive the costs of the 
hearing to which they would otherwise be 
entitled on the cause standing over for 
parties. 








SUPREME COURT. 


SUPREME COURT OF THE STATE OF 
NEW YORK. 








Before the Hon. SAMUEL NELSON, C. J., and 
Judges BRONSON and COWEN. 


Grorce W. Atpricn, an infant, by Dyer, 
his next friend, v. ABRAHAMS AND ABRA~ 
HAMS. 


CONTRACT—INFANCY. 


Where an infant avoids an executory contract he 
only cancels his obligation to perform it; but he 
does not acquire the right to recover back what 
he has paid, or for services which he had ren- 
dered under the agreement while it remained in 
force. 

A., an infant, contracted for a lease of a lot of land 
in consideration of one hundred dollars, to be 
paid by instalments at certain periods, and a rent 
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equal to the interest on the sum of $500. The 
#100 was to be secured by bond and mortgage on 
the premises, and A. was to erect, within three 
weeks, buildings sufficient to secure the payment 
of the rent and the mortgage debt. A. entered, 
and erected a building on the lot, for a grocery 
store and ball alley, and he continued in posses- 
sion for one year and five months, but paid no 
rent. The premises having become vacant, H. 
entered and occupied same. Shortly afterwards, 
A. commenced tearing down the building, and 
ordered H. to quit; the defendants, however, 
averted the destruction of the property, and re- 
sumed the possession, whereupon A. brought the 
present action to recover the money he had ex- 
pended in erecting the buildings. The case was 
referred to arbitration, and the referee found for 
the defendant. On motion for a rehearing, Held, 
that the contract was not void, but voidable at 
A.’s election, if he could have made such elec- 
tion before arriving at full age; but inasmuch as 
he had not performed his contract, he could not 
recover. 


Assumpsit for work, labor and materials, 
heard before James Edwards, Esquire, sole 
Referee. On the 5th June, 1840, the par- 
ties entered into a written contract, by 
which the defendants “ sold and agreed to 
lease” to the plaintiff a lot of land in the 
village of Port Schuyler, for $600, “five 
hundred dollars of which is to be secured 
by lease, and one hundred dollars to be 
paid in the following manner,” to wit: $50 
on the first of November then next, and 
$50 on the first of June following, with 
interest, to be secured by bond and mort- 
gage on the premises: the lease to bear 
seven per cent interest, also payable on 
the first day of November in each year. 
The plaintiff agreed that he would erect 
buildings “sufficient to secure the above 
named interest on lease, and also the $100 
above named, within three weeks from this 
date.” The plaintiff immediately took 
possession, and erected a building on the 
lot for a grocery and ball alley. He con- 
tinued in possession urtil nearly Novem- 
ber, 1841. On the first day of that month, 
one Hubbard, finding the premises vacant, 
entered and occupied the property. On 
the 11th of that month, the plaintiff com- 
menced tearing down the building, and 
ordered Mrs. Hubbard to quit the premi- 
ses. The defendants told her to remain, 
and they procured a warrant against the 
plaintiff to prevent him from tearing down 
the building. The plaintiff therefore 
brought this action, to recover the value 
of the work, labor and materials in erect- 
ing the building, and proved that he was 
under the age of twenty-one years at the 





time the contract was made, and that he 
would not become of age until February, 
1843. The referee reported in favor of the 
defendant, and the plaintiff moves for a re- 
hearing. 


R. W. Peckham, for the plaintiff. 
S. Stevens, for the defendant. 


Bronson, J.—This seems to have been 
a contract for a lease, for the consideration 
of a gross sum of $100, to be paid at cer- 
tain periods, and a rent equal to the interest 
on the sum of $500. The $100 was to be 
secured by bond and mortgage on the pre- 
mises, and the plaintiff was, within three 
weeks, to erect such buildings as would 
render the property sufficient security for 
the payment of the rent and the mortgage 
debt. No time was specified for giving 
the lease, but the plaintiff might have ten- 
dered the bond and mortgage and demanded 
a lease at the end of the three weeks, if the 
buildings were then completed. It does 
not appear that the plaintiff has ever ten- 
dered the bond and mortgage, or demanded 
a lease ; nor that he has paid either of the 
two sums of $50, which fell due while he 
was in possession. He entered and enjoyed 
the property for about one year and five 
months, paying no rents, and then attempt- 
ed to tear down the building for the pur- 
pose of removing the materials. The de- 
fendants arrested the destruction of the 
building and resumed the possession of the 
property. Upon this case and aside from 
the fact of infancy, there is no principle 
upon which the plaintiff can recover the 
money which he expended in erecting the 
building. The defendants were entitled to 
the possession of the property at the time 
they resumed it, and the plaintiff had no 
right to destroy the building. The plaintiff 
is all in the wrong, without any fault on 
the part of the defendants. The plaintiff 
did not erect the building for the defend- 
ants, but for himself; and if he had per- 
formed the contract, the building, as well 
as the land, would have been his own. He 
could not first break the contract and then 
sue the defendants for what he had done 
under it for his own benefit. 

Although the plaintiff was an infant, the 
contract was not void, but only voidable at 
his election. If he could make that elec- 
tion before arriving at full age, (see Bool 
v. Mix, 17 Wend. 132 and cases cited,) 
still this action cannot be maintained. It 
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has been holden that by avoiding an exec- 
utory contract the infant only cancels his 
obligation to perform it. He does not ac- 
quire the right to recover back what he 
had paid, or for services which he had ren- 
dered under the agreement while it remain- 
ed in force. (McCoy v. Huffman, 8 Cow. 
84, Holmes v. Blogg, 8 Taunt. 508.) A 
distinction was taken in Corpe v. Overton, 
(10 Bing. 252.) where it was held, that an 
infant might recover the money which he 
had paid under an agreement from which 
he derived no benefit whatever. But it 
was agreed that Holmes v. Blogg was 
rightly denied, because there the infant 
had had three months’ enjoyment of the 
property on account of which the money 
was paid. Here the plaintiff has had more 
than a year’s enjoyment of the property to 
which the contract related, and if he had 
paid the $100 he could not recover it back. 
But the case is still stronger against him, 
for he has neither paid anything nor has he 
done anything for the defendant under the 
agreement: He erected the building for 
himself. 

The plaintiff relies very confidently on 
the case of Millard v. Hewlett, (19 Wend. 
301,) as an authority in support of this 
action. But it is not in point. There the 
infant sued to recover a sum of money 
which he had loaned to the defendant. 
The defence was that the loan was made 
under an usurious agreement. We held 
that the plaintiff might avoid the agree- 
ment on the ground of infancy; and the 
agreement for usury being out of the way, 
there was no longer any answer to the 
action. That case undoubtedly proceeds 
upon a nice distinction; but it cannot aid 
the plaintiff. 

Motion denied. 


SUPERIOR COURT. 


Before the Hon. SAMUEL JONES, C. J., and 
Judges OAKLEY and VANDERPOEL. 











Avucustus W. Vanpet vy. Jaber M. 
Woopwarb. 


ALTERATION OF THE REVISED STATUTES 
WITH REFERENCE TO THE SALE OF GOODS 
FOR FIFTY DOLLARS OR MORE. 


The revised statutes have altered the old revised 
laws, and the English statute of frauds, in regard 
to the sale of goods for fifty dollars or more, in 
two important particulars. 





The agreement or memorandum to charge a party, 
must now not only be subscribed, but the note or 
memorandum must be reduced to writing at the 
time the contract is made. 

Under the old revised statutes, it was not necessary 
that the contract itself should be in writing. It 
was enough if the evidence of the contract was 
in writing. q 

The old statute provided, that no such contract 
should “be held to be good.” The revised stat- 
utes declare, that such contract shall be ** void.” 
The words, “ shall be held to be good,” contem- 
plates the time when the contract is set up and 
sought to be enforced. The revised statutes 
make every such contract void, unless the writing 
be made and subscribed ‘‘ at the time of the ma- 
king of the contract.” 


Turis was an action of assumpsit, brought 
to recover upon three different contracts 
made between the parties for the purchase 
and sale of certain shares of the capital 
stock of the Long Island Rail Road Com- 
pany. The cause was tried before his 
honor Judge Vanderpoel, in November 
term, 1843. The plaintiff gave in evidence 
two written contracts signed by the defend- 
ant, the execution of which was duly 
proved. The one dated 31st January, 
1842, in the words following : 

New York, Jan. 31, 1842. 

I have purchased of A. W. Vanpel one 
hundred shares of the stock of the Long 
Island Rail Road Company at fifty-three 
and three-quarters per cent, payable and 
deliverable in sixty days, “‘ buyer’s option,” 
with interest at the rate of six per cent per 
annum. 


J. M. Woopwarp. 


The other-contract bore date the 14th 
of March, 1842, and was for one hundred 
shares at 55 per cent, payable and deliver- 
able in 30 days. 

The counsel for the defendant objected 
to the reading of the contracts in evidence, 
on the ground of variance between the 
contracts set forth and averred in the dec- 
laration, and those produced and offered in 
evidence, it being averred that the defend- 
ant had by the contract reserved the privi- 
lege to require the delivery of the said 
shares of stock at any time before the time 
stipulated for the delivery thereof, if he 
should choose so to do, on giving one day’s 
previous notice to the plaintiff; whereas 
by the contract offered in evidence, it ap- 
peared that the said two parcels of stock 
were to be paid for and delivered respect- 
ively to the defendant within thirty or sixty 
days from the date thereof, at the buyer’s 
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option. The Judge, however, overruled 
this objection. 

In order to prove a contract for the sale 
of two hundred other shares of the stock 
of the same company, the plaintiff proved 
by one of the firm of Dykers & Alstine, 
that on or about the tenth day of March, 
1842, one or both of the parties, plaintiff 
and defendant, handed to Dykers & Als- 
tine a letter addressed to them. The ad- 
dress was in the defendant’s hand-writing. 
It was sealed when it was left. The inside 
was a letter or writing, of which the fol- 
lowing is a copy: 

“The enclosed certificates Long Island 
Rail Road Company stock, No. 649, 100 
shares, put up by J. M. Woodward, and 
100 shares No. 654, put up by A. W. Van- 
pel, are to secure a contract of 200 shares 
bought by Woodward of A. W. Vanpel, 
the 10th of March, 1842, at the option of 
the buyer 30 days. 

Signed. 


e 


J. M. Woopwarp. 
Avuct. W. VANpPEL. 


“Endorsed 100 shares L. Island R. R. 
stock, put up by J. M. Woodward, 

100 do. do. by A. W. Vanpel, 
to secure a contract for 200 shares L. I. R. 
R. stock made by the parties on the 10th 
March, 1842, to be withdrawn only by 
consent of both parties, 

To Dyxers & A.stiNE.” 


Two certificates, each of 100 shares of 
the stock, were also enclosed. The wit- 
ness then produced a letter which he said 
was in the hand-writing of and signed by 
the defendant, of which the following is a 
copy: 

“ Messrs. Dykers & ALSTINE— 

“A contract for 200 shares L. Island 
Rail Road stock, with Mr. Vanpel, fell 
due to day, which I do not receive, and for 
security of which we have a mutual depo- 
sit of 100 shares each in your hands. I 
have no objection to Mr. Vanpel with- 
drawing his 100 sharess, but I have no 


control over my own 100 shares. 


J. M. Woopwarp.” 

The plaintiff’s counsel then read in evi- 
dence the answer ©: the defendant in chan- 
cery in a cause in which Wm. Whitting- 
ham and others were plaintiffs, and the 
defendant and others in this suit were de- 
fendants, filed 28th November, 1842, and 
relied upon so much of the admissions of 
the defendant as were contained in a sched- 





ule annexed, and the statement of the an- 
swer in relation to said schedule, to prove 
the contract of the 10th March, 1842. 
The answer was sworn to Ist July, 1842, 
and the schedule was headed as follows : 

“Contracts for stock bought by J. M. 
Woodward on account of the Long Island 
association, and for which he is held liable 
as follows :” 

Here follow a number of items, then the 
following charge : 

“Shares. Bo’t of A. W. Vanpel, 

200 - - - - 55 8B. 30. 1000. 

March 10.” 

The Judge charged the jury, that the 
answer and schedule, taken in connexion 
with the other testimony in the cause, 
were sufficient to take the case out of that 
section of the statute of frauds which pro- 
vides “that any contract for the sale of 
goods, chattels, or things in action for the 
price of fifty dollars or more, shall be void 
unless a note or memorandum of such con- 
tract be made in writing and subscribed 
by the party to be charged thereby;” and 
that the admission of liability on account 
of such contracts, made in the caption to 
the schedule affixed to the answer, was an 
admission that all the pre-requisites to 
constitute such liability had been observed 
or complied with. That it was a compe- 
tent admission—First, of the contract, and 
secondly, of the breach ; whereupon the jury 
found a verdict of $1095 for plaintiff. 

Exceptions having been taken to the 
ruling of the Judge, application was now 
made for a new trial. 

A. Mann, Jr., and S. Sherwood, for the 
defendants. 

I. The contracts offered in evidence were 
not the same described in the declaration. 
There is a variance from the description of 
them in the declaration, and the plaintiffs 
should have been non-suited. 

II. The judge erred in deciding that the 
admissions of the defendant in his answer 
admitted all the prerequisites to constitute 
a legal liability. 

Ill. The court erred in excluding the 
defendant’s set-off under the pleadings and 
notice. The plaintiff admitted by his ac- 
counts rendered, two items of $167 and 
$168.64, which ought to have been al- 
lowed. 

IV. There was no evidence of tender, 
or offer to perform on the part of the plain- 
tiff. 
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V. Until the plaintiff proved a sale and 
transfer of the stock, he was bound to trans- 
fer to the defendant, on the defendant’s 
offer to perform, or to rescind the contract. 

VI. The plaintiff is bound to prove an 
actual sale and transfer of the stock before 
he can recover the difference between the 
contract price and the value of the stock, 
otherwise the evil intended to be prohibit- 
ed by the stock jobbing act would be pro- 
moted and established. 


D. D. Field, for the plaintiff, contra. 


I. There was no error in the ruling or 
charge of the judge at the trial. 

II. The contracts declared on were well 

roved. 

Ill. They are not within the statute of 
frauds. 

IV. The breach of the contracts by the 
defendant was proved prima facie by his an- 
swer, and also by his payment on account. 

V. The rule of damages was correctly 
laid down by the judge, and the verdict 
was fully borne out by the proofs. 

The following authorities were referred 
to in the argument: Theobald on Surety, 
23. 3 Atk. 303. 15 East. 270. 9 Ves. 250. 
1 Peters 650. Sug. Vend. 45. 16 Mass. 221. 


VanpeERPOEL, J.—A motion is now made 
for a new trial, on several grounds ; some 
of which will be noticed. 

I. An objection was made, that there 
was a variance between the contract as 
proved, and the contract set forth in the 
plaintiff’s declaration. This objection is 
untenable. The contract was set forth 
with sufficient certainty, and there was no 
such variance as to render the objection 
available. 

II. The more important question is, 
whether in regard to the 200 shares of 
stock, for the sale of which a contract is 
alleged to have been made on the tenth of 
March, 1842, enough was shewn by the 
plaintiff to satisfy the statute of frauds 
The consideration which I have given this 
case, has brought me to the conclusion 
that the proof introduced by the plaintiff 
was not sufficient to satisfy the statute, 
and that the view taken by me at the trial, 
as expressed in my charge to the jury, is 
not sound. 

1st. It was not contended on the argu- 
ment, and can not be pretended now, that 
the paper or memorandum deposited by 
the parties with Dykers & Alstine, of itself, 





proves a complete contract. It does not 
set forth the indispensable ingredient of 
price or consideration. It merely states that 
the certificates were put up “to secure a 
contract of 200 shares bought by Wood- 
ward of A. W. Vanpel, the 10th of March, 
1842 at the option of the buyer 30 days.” 
Here are not all the requisites of a binding 
contract. 

2nd. The extract from the schedule of 
the answer in chancery is relied upon to 
prove or make out, not only the contract 
but a breach of it by the defendant; and 
this was the view I took at the trial. First. 
Did it prove the contract? The fifteenth 
section of the statute of frauds, passed 26th 
February, 1787, and found in the 1 Rey. 
Laws of 1813, (page 79,) was an exact 
copy of the 17th section of the English 
statute of frauds. Under the statute of 
Charles in England, and in this state before 
the last revision of the laws, it was held by 
the courts here and in England, in a series 
of decisions, that, to satisfy the statute, it 
was not necessary that the original agree- 
ment should be in writing, but that writings 
of the party sought to be charged, written 
after the contract was actually made, satis- 
fied the statute. It was sufficient if a con- 
tract could be collected from several differ- 
ent and separate documents. (2 Stark. on 
Ey., Ist ed., 612.) A bill of parcels, in 
which the vendor’s name was printed, 
might be connected with a subsequent 
letter, written by the vendor to the vendee: 
Saunderson v. Jackson, (2 Bos. and Pul. 
238.) So an order for goods, written and 
signed by the vendor in a book of the ven- 
dees, but not naming the latter, might be 
connected with a letter written by the ven- 
dor to his agent, mentioning the name of 
the vendee: Allen v. Bennet, (3 Taunt. 
169.) So it was also well settled, that it 
was not necessary that the signing of the 
party should be at the bottom of the writing, 
but that if the name of the party were 
written by him at the top, or any other part 
of the writing, it was sufficient. In short, 
all that the statute required was, not that 
the contract itself, but that the evidence 
thereof, should be in writing. Ifthe statute 
of Charles were now for the first time to 
receive a judicial construction, it is more 
than doubtful whether the rule by which 
a writing, cotemporaneous with the con- 
tract, has been dispensed with, would be 
judicially promulged. The laxity in set- 
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tling the construction of this statute has 
been the theme of animadversion with 
many learned lawyers and judges. Mr. 
Evans, in a note to his statutes, (vol. 1, 
page 211,) says, it is an act which, next to 
those relating to the settlement of the poor, 
has been productive of greater litigation in 
settling its construction, than any in the 
whole renge of statutes; that it was stated 
by Mr. Barrington, forty years ago, to be a 
common notion in Westminster Hall, that 
it had not been explained at a less expense 
than £100,000; that great laxity in its 
construction had prevailed ; and there could 
be no doubt that the permitting the exposi- 
tion of an act, to be influenced by any opin- 
ions respecting its policy or utility, was not 
less repugnant to general convenience than 
to the maintenance of a due subordination 
of judicial interpretation to legislative au- 
thority. 

3rd. Is there such a difference in the 
phraseology of the seventeenth section of 
the statute of Charles (which was incorpo- 
rated in the revision of 1813) and the sec- 
tion of our revised statutes relating to con- 
tracts for the sale of goods for the price of 
$50 or more, as to shew an intention to 
alter the statute in regard to the time the 
writing or memorandum shall be executed? 
This point was not made at the trial, and 
my charge to the jury in favor of the suffi- 
ciency of the evidence of the contract was 
founded upon my view of the authorities 
under the 15th section of the old statute of 
frauds, as found in the revision of 1813, 
which provides that “no contract for the 
sale of any goods, wares and merchandize 
for the price of ten pounds or upwards, 
shall BE ALLOWED TO BE Goop, except the 
buyer shall accept part of the goods so sold, 
and actually receive the same, or give 
something in earnest to bind the bargain, 
or in part payment, or that some note or 
memorandum in writing of the said bargain, 
be made and signed by the parties to be 
charged by such contract, or their agents 
thereunto lawfully authorized.” (Rev'd 
Laws 79, §15.) The revised statute pro- 
vides, (2nd vol. N. E. 70, sec. 2,) “That 
every contract for the sale of any goods, 
chattels or things in action for the price of 
fifty dollars or more, shall be void, unless a 
note or memorandum of such contract be 
made in writing and subscribed by the par- 
ties to be charged thereby. 

The act of 1813 provides that no such 

19 





contract shall be “allowed to be good.” 
Allowed to be good, at what time? Not, say 
the courts, at the time of the making of the 
contract, but at the time it is set up and 
sought to be enforced as a contract. If, in- 
termediate the actual making of the con- 
tract and the time it is set up, the party 
seeking to enforce it, shall procure written 
evidence of the contract, the statute is sat- 
isfied. It would seem from the language 
of the section that courts had (what learned 
lawyers and judges have denied) at least a 
plausible ground for saying, not that the 
parol contract was no contract, but that it 
was one of those contracts which should 
not be “ allowed” by courts “to be good,” 
unless the party setting it up, exhibited 
some species of written evidence of its ex- 
istence. 

But the above quoted section from the 
revised statutes, to my mind leaves no 
room for such an interpretation. It pro- 
vides positively that every such contract 
shall be void, unless a note or memorandum 
be made in writing and subscribed by the 
parties to be charged thereby. Void things 
are as no things, and after words so strong 
and explicit as these, it would be no com- 
mon-place stretch of judicial legislation for 
courts to say, that a parol non-entity may 
acquire legal validity from a long subse- 
quently written note, statement or answer 
in chancery made not to the party himself, 
but to a third person, and without any in- 
tention to create a liability to the plaintiff. 

Suppose no statute of frauds ever to have 
existed before the last revision of the laws, 
either here or in England, can there be a 
doubt that all our courts would say with- 
out hesitancy, that it was the intention of 
the legislature to require a writing, at the 
time of making the contract? The Court of 
Errors, in Davis v. Shields, (26 Wend. 341,) 
decided, that the revised statutes had 
wrought a change in the statute of frauds, 
in one important particular. What under 
the old statute was deemed sufficient as a 
signing, is not now a compliance with the 
statute requiring a subscribing. Now, to 
bind a party, his name must be signed be- 
low or at the bottom of the memorandum 
or writing. a at 

But if this view of the pzesent sfa‘ute is 
unsound, there is anotlier ‘difficulty in the 
plaintiff’s case in regard’fo the 20C shafes, 
which entitles the defendant toa nev: ‘tial. 
When a party, even under the old statute, 
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relied upon and claimed to put together 
two separate writings to make out a con+ 
tract, or upon a single after writing, it was 
necessary that the writing or writings 
should be such as shewed a complete con- 
tract, and no parol evidence could be re- 
ceived to add to or vary them. It has 
already been remarked, that the memoran- 
dum of the parties, left with Dykers & Als- 
tine, is totally defective in not stating the 

rice or consideration agreed to be paid. 

he schedule to the answer in chancery is 
then resorted to, to supply this defect. 
There, we find, under the caption or head- 
ing before stated, the figures—‘ Shares, 
200—bought of A. W. Vanpel, 55, B. 30, 
—1000.” Now, it would not be easy for 
a judge, without the aid of parol evidence, 
to determine what these figures mean. 
There is no heading above the column in 
which the figures “55” stand which in- 
dicate that that column denotes the price 
agreed to be paid. The word “shares” is 
written over the column in which the fig- 
ures 200 stand. We are therefore sufli- 
ciently informed, that a contract was made 
for two hundred shares of stock; but what 
price was agreed to be paid does not appear 
with that distinctness which I should hold 
indispensable when a party relies upon a 
collateral writing like this; one not designed 
to commit the signer or subscriber to the 
plaintiff; but which is attempted to be tor- 
tured into a contract in the absence of 
what is generally regarded an indispensable 
constituent to every binding engagement. 
Whether this is one of those ambiguities, 
which the plaintiff could be permitted to 
explain, is a question which I have not felt 
called upon to look into; the point not 
having been discussed or taken at the trial, 


I am therefore of opinion, that the plaintiff 


did not adduce evidence enough to satisfy 
the statute of frauds, as it existed before 
the last revision. 

I am well aware that an argument may 
be attempted to be derived from the reports 
and notes of the revisers, 3 R. Stat. 657, 
from which it appears, that the revisers 
suggested several additions to the section 
of the statute of frauds, which the legisla- 
ture overruled. Among them is that, “ the 
note or meeworanaum should be reduced to wri- 
ting, AT THE TIME THE CONTRACT IS MADE.” 
This argument wili ltave but little weight, 
when it appears thatthe provision that the 
“ price?” o: consideration of the contract 





should also be contained in the written 
contract was also overruled. That had 
always been held indispensable to the va- 
lidity of a contract under the old statute 
of frauds, and it is equally so now. If the 
revisers’ reports and the action of the legis- 
lature upon them are to furnish a conclu- 
sive key to the intention of the legislature, 
then it may be said, it is no longer neces- 
sary to set forth the “price” or “ considera- 
tion” in a contract; a proposition which 
all courts would regard as preposterous. 
We are, therefore, still bound to look at the 
language of the legislature in these enact- 
ments; to compare that language with 
antecedent statutes on the same subject, to 
learn whether they wrought or intended to 
work any alteration in the law. 

Ill. The judge at the trial, at all events, 
erred in charging the jury, that the schedule 
to the answer in chancery was sufficient to 
prove the breach of the contract, as well as 
the contract. This opinion was based upon 
the following heading of the schedule to 
the answer in chancery: “Contracts for 
stock bought by J. M. Woodward on ac- 
count of the Long Island association, and 
for which he is still liable. The judge 
charged the jury, that this admission of 
liability on account of such contracts was 
of itself evidence, that all the prerequisites 
to constitute such liability had been ob- 
served or complied with. Upon reflection, 
I am satisfied that this was rather too libe- 
ral a construction of the phrase, “for which 
I am still liable,” especially when viewed 
in connection with the manner in, and the 
purpose for which it was put forth. The 
sufficiency of the answer to prove the 
breach was broadly put to the jury, with- 
out adverting to the letter from defendant 
to plaintiff, of the month of April 1842, 
stating, that he would not receive the two 
hundred shares of stock, the contract for 
which fell due on that day. It was for the 
jury to say, whether that letter referred to 
the contract of the 10th of March, on which 
the suit was brought. If it did refer to 
that contract, it would, no doubt, have 
saved the plaintiff the necessity of resorting 
to a formal tender of the stock; but the 
judge told the jury, as matter of law, that 
the answer per se was enough to prove the 
breach. This was giving it entirely too 
much efficacy. 

IV. The defendant insisted on the argu- 
ment that the plaintiff should have proved 
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an actual sale and transfer of the stock, 
before he could recover the difference be- 
tween the contract price and the value of 
the stock, on the ground, that the evils 
intended to be prohibited by the stock-job- 
bing act would not otherwise be guarded 
against. This point was not taken at the 
trial, and I have not therefore thought it 
necessary to look into it. The defendant 
is entitled to a new trial. 


Judge Vanderpoel prefaced the reading 
of the above opinion, with the remark, that 
he had not had the opportunity of reading 
it to his brethren, and that the views con- 
tained in it must therefore be deemed his 
own. After reading it, Judge Oakley re- 
marked, that he fully concurred in all the 
views of Judge V. as set forth in his 
opinion. 

A new trial was granted. 


The Chief Justice, without expressing 
any dissent, gave no opinion upon the point, 
whether the revised statutes now require 
the writing to be made at the time of making 
the contract, and is, therefore, uncommitted 
as to that point ; but was in favor of grant- 
ing a new trial on other grounds. 








COURT OF APPEALS, 
FLORIDA. 





Ricuarp K. Catt, Georce K. Waker 
and Isaac W. Mircue tt, plaintiffs in 
error, v. WitiaM L. Jerer, defendant in 
error. 


DEMURRER TO EVIDENCE—NEW TRIAL— 
SPECIAL ENDORSEMENT OF NOTE. 


Where there was a demurrer to evidence by the 
defendant, and joinder in demurrer by the plain- 
tiff, and judgment was rendered for the demur- 
rants. Held that the court, on motion, without 
affidavits, had the power to set aside the demurrer 
and the judgment and the proceedings thereon, 
and award a venire de novo. 

Where a party is a bona fide holder of a promissory 
note, it may be endorsed to him after suit brought, 
and such endorsement will relate back to the 
time of delivery. 

Where there was a special endorsement on a note, 
and it appeared that the endorser was a mere 
agent and had no interest in the note. Held that 
the special endorsement written over the endor- 
ser’s name, might be stricken out. Carmack, J., 
dissentiente. 


Error to Leon Superior Court. 


This was an action of assumpsit institu- 
ted in the court below, by the defendant in 





error, endorsee, against plaintiffs in error 
makers of a promissory note. At the trial 
had in February, 1842, the defendants in 
the court below demurred to the evidence 
—plaintiff, by his counsel, joined in de- 
murrer, and contingent damages were as- 
sessed by the jury, subject to the opinion, 
of the court upon the demurrer to evidence. 
The usual interlocutory judgment was en- 
tered, and the court took time to advise. 
Afterwards and on the 3rd March, 1842, 
the court gave a final judgment in favor 
of the demurrants, “ that the plaintiff take 
nothing by his bill, but for his false clamor 
be in mercy, &c.,”’ which was duly entered. 
On 10th March, 1842, at the same term, 
the plaintiff made a motion, accompanied 
by affidavit, “to set aside the demurrer to 
evidence, and the proceedings and judg- 
ment thereon, and to award a venire facias 
de novo in said cause,” and after argument 
it was ordered by the court in the very 
words of the motion. The defendants ex- 
cepted to this action of the court. The 
case being thus reinstated, the plaintiff 
filed an amended declaration, and another 
trial was had on 14th February, 1843, and 
a verdict rendered for plaintiff. From this 
judgment this writ of error was brought. _ 

The plaintiffs in error insisting that they 
are entitled to their judgment rendered on 
the demurrer to evidence, that the court 
had no power to set aside the same, or to 
award a venire facias de novo, and that the 
whole proceedings since such judgment are 
irregular and void, assigned for error, 

1. That the court below erred in enter- 
taining said motion of 10th March, 1842, 
and in its action thereon: 

2. That if the case was legally opened 
anew, then that there is error in the judg- 
ment of the court below upon the pleadings 
had in the case: 

3. That the note should not have been 
admitted in evidence under the declaration, 
and that the court erred in permitting the 
plaintiff to strike out the special endorse- 
ment on the note. 

Thompson and Hagner, for plaintiffs._ 

Thomas Hallzall and J. D. Westcott, for 
defendants. 


Marvin, J.—This was an action of as- 
sumpsit brought by Jeter, the plaintiff be- 
low, as endorsee against Call, Walker and 
Mitchell, as makers of a promissory note 
dated March Ist, 1839, payable to the order 
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of James T. Lorimer, agent for George L. 
Fauntleroy and endorsed to the plaintiff. 

The cause was first tried in the Leon 
Superior Court, at the fall term of 1842. 
At that trial the defendants demurred to 
the plaintiff’s evidence, the plaintiff joined 
in the demurrer, and judgment was there- 
upon given for the defendants. Several 
days afterwards and at the same term, the 
court, on motion of the plaintiff, set aside 
this judgment and the demurrer and joinder 
to evidence, and awarded a venire facias de 
novo, or in effect a new trial. The cause 
was again tried at the fall term of 1843, 
and a verdict was found and judgment ren- 
dered against the defendants, who sued out 
their writ of error returnable in this court. 

The defendants assign eight errors in the 
proceedings of the court below, as causes 
for the reversal of the judgment. 

1. The first error assigned is, that the 
court erred in setting aside the judgment 
on the demurrer to evidence, and the de- 
murrer and joinder, and awarding a new 
trial. It is clear, that in point of law that 
judgment was right. The plaintiff claimed 
to recover upon the note through the en- 
dorsement of LeBaron, as administrator of 
Fauntleroy ; but he omitted to prove that 
LeBaron was such administrator, by pro- 
ducing his letters; without which, his 
proof was incomplete. This omission en- 
titled the defendants to the judgment upon 
the demurrer. That judgment was without 
error, and could not have been reversed in 
any appellate court ; and, as long as it re- 
mained unvacated and unreversed, it con- 
stituted a perfect bar to any other or future 
action upon the note. The plaintiff then 
on account of this slight omission of his 
counsel, induced perhaps by mistake, by 
inadvertence, by misconception of the law 
in the hurry of the trial, or other similar 
cause, would forever have been barred of a 
recovery upon this note, had not the court 
set aside this judgment, and the demurrer 
to evidence, and ordered a new trial, and 
thus have given the plaintiffan opportunity 
to supply this defect in his proof. To say 
now, that, under these circumstances, the 
court erred in setting aside that judgment, 
is to say that the law never shows indul- 
gence to suitors.on account of surprise, or 
the errors or mistakes of counsel; and that 
the grossest injustice and wrong may be 
consummated in the courts of justice, and 
they are powerless to relieve. We think 





that the law holds no such austere lan- 
guage. It sometimes compassionates the 
frailties of mankind. We grant that if a 
suitor sustains loss from the negligence, 
carelessness, or unskilfulness of his attor- 
ney or counsel, he has his remedy against 
the attorney or counsel, who must respond 
in damages. We grant too, that the courts 
will very rarely relieve a suitor from the 
consequences of the acts or omissions 
of his attorney or counsel in the progress 
of a cause. But the law in a proper 
case permits such relief, and courts will 
sometimes grant it. 2 Haywood 242, 3 
Hawks 205, 310, Meacham v. Dudley, (5 
Wendell 514.) No precise rule, containin 

all the proper limitations, restrictions an 

exceptions, can be laid down to govern the 
courts in such cases. New questions are 
constantly arising, and must be decided by 
the application of old principles, or the 
adoption of new. No new principle, how- 
ever, need to be adopted in the present 
case. The setting aside of the judgment 
and demurrer rested in the sound discre- 
tion of the court—not an arbitrary or 
capricious discretion, but a legal judicial 
discretion, governed in its exercise by a 
consideration of the whole case, and by a 
reference to rules and decisions in analo- 
gous cases. Defaults are opened, continu- 
ances, amendments, and new trials are 
granted upon similar principles. So may 
solemn judgments upon similar principles 
be vacated. (2 Caines 138.) Courts are 
established to administer justice, and the 
law requires them sometimes to exercise 
discretionary powers. A judgment during 
the term at which it is pronounced, pos- 
sesses no more solemnity or sanctity than 
any other order; and a judgment on a de- 
murrer to evidence, is not different in this 
respect from any other. A court of justice 
would ill accomplish the ends of its insti- 
tution, by refusing to set aside a judgment 
which is contrary to justice or equity, and 
obtained by surprise, mistake, or miscon- 
ception, when the party would be other- 
wise remediless. (Soulden v.Cook, 4 Wend. 
217, Hunt v. Dean, 6 Wend. 537.) We 
think the court below did not err in setting 
aside the judgment and the demurrer to 
evidence, and awarding a new trial. We 
express our opinion on this point, because 
it was ably discussed at the bar, and be- 
cause the defendants’ counsel claimed that 
that judgment should be reinstated. But 
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we are also of the opinion, that the setting 
aside, or refusing to set aside a judgment 
under such circumstances, is a question of 
judicial discretion, and cannot be assigned 
for error. 


The second, third, fourth and fifth errors 
assigned, consist in the various decisions 
made in the court below upon various de- 
murrers, motions to strike out pleas, mo- 
tions to reject pleas, &c.. We have care- 
fully examined the errors assigned, and the 
various and numerous pleas, replications, 
rejoinders, demurrers, &c., and find no error 
in the decisions of the court upon any of 
the questions arising upon the pleadings. 
It would be a useless consumption of time, 
to show that these various decisions were 
right ; for if they had all been wrong, the 
present judgment would still stand good, 
notwithstanding such erroneous decisions ; 
for it is plain from the record, that the de- 
fendants were not, and could not have been 
injured by such decisions. 

In passing, however, it may be proper 
to remark, that each and all of the numer- 
ous special pleas, filed by the defendant, 
that possess any semblance of merit, except 
the two pleas of a former judgment, are 
fatally bad as a bar to the action ; for they 
answer the counts upon the note only, 
leaving the common money counts unan- 
swered. The plaintiff might be entitled to 
recover for money lent, had and received, 
&c., and yet be barred of his recovery on 
the note. 


The sixth assignment of error is, that 
the court erred in admitting the note in 
evidence under the declaration. The de- 
fendants’ counsel objected to giving the 
note in evidence; but upon what ground, 
does not appear from the bill of exceptions. 
The note and endorsements were duly 
proved, and LeBaron’s letters of adminis- 
tration produced. If the objection was 
upon the ground, that Lorimer’s endorse- 
ment was made subsequent to the com- 
mencement of the suit, we do not think it 
sufficient ; for the plaintiff being the bona 
fide holder of the note at the time of the 
suit brought, the endorsement should be 
held to relate back to the time of delivery 
(2 Caines 284); and if there were error in 
admitting the note in evidence, on account 
of the want of Lorimer’s endorsement be- 
fore suit brought, the error was afterwards 
cured by the testimony of Lorimer. We 





think the note was properly admitted in 
evidence. 

The seventh error assigned is, that the 
court erred in permitting the plaintiff to 
strike out the special endorsement on the 
note—“ Pay to G. L. Fauntleroy or his 
administrator,” written over Lorimer’s sig- 
nature. The testimony of Lorimer shows 
that he was the mere agent of Fauntleroy; 
he had never had any interest in the note, 
and had delivered it to Fauntleroy, in his 
lifetime, or to LeBaron, his administrator, 
but had neglected to endorse it until after 
the suit had been commenced. The plain- 
tiff received the note from Fauntleroy’s 
administrator. With this testimony of Lo+ 
rimer, we think it not material whether 
the note was endorsed by Lorimer or not, 
or whether the special endorsement was 
stricken out or not. 


We think there was no error in the 
charge of the judge. The judgment must 
be affirmed with costs. 


Carmack, J., dissentiente—That we may 
have a full view of the law relative to the 
first question raised in the discussion of this 
case, I will state it at length as laid down 
in the case of Gibson” §- Johnson v. Hunter, 
(2 Henry Blackstone’s R.) This case was 
decided in the House of Lords, and has at 
all times since been referred to as the lead- 
ing case on demurrers to evidence. It is 
here stated that—“ All our books agree, 
that if a matter of record, or other matter 
in writing, be offered in evidence in main- 
tenance of an issue joined between the 
parties, the adverse party may insist upon 
the jury being discharged from giving a ver- 
dict, by demurring to the evidence, and obli- 
ging the party offering the evidence to join 
in the demurrer. He cannot refuse to join; 
he must join, or waive the evidence. Our 
books also agree, that if parol evidence be 
offered, and the adverse party demurs, he 
who offers the evidence may join in the de- 
murrer, if he will. The language of the 
books is indistinct whether the party offer- 
ing the parol evidence shall be obliged to 
join in demurrer. Why is he obliged to 
join in demurrer, when the evidence which 
he offered is in writing? The reason igs 
given in Croke’s report of Baker’s case— 
because, says the book, ‘there cannot be 
any variance of matter of writing.’ Parol 
evidence is sometimes’ certain, and no 
more admitting of any variance than 3 
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matter in writing, but it is also often loose 
and indeterminate, often circumstantial. 
The reason for obliging the party offering 
evidence in writing to join in demurrer, ap- 
plies to the first sort of parol evidence, but 
it does not apply to parol evidence which 
is loose and indeterminate, which may be 
urged with more or less effect to a jury, 
and least of all will it apply to evidence of 
circumstances, which evidence is meant to 
operate beyond the proof of the existence 
of those circumstances, and to conduce to 
the proof of the existence of other facts. 
And yet, if there can be no demurrer in 
such cases, there will be no consistency in 
the doctrine of demurrer to evidence, by 
which the application of the law to the 
fact on an issue is meant to be withdrawn 
from a jury, and transferred to the judges. 
If the party who demurs will admit the 
evidence of the fact, the evidence of which 
fact is loose and indeterminate, or in the 
case of circumstantial evidence, if he will 
admit the existence of the fact which the 
circumstances offered in evidence conduce 
to prove, there will then be no more va- 
riance in this parol evidence, than in the 
matter in writing ; and the reasons for com- 
pelling the party who offered the evidence to 
join in demurrer, will then apply, and the 
doctrine of demurrers to evidence will be 
uniform and consistent.” After citing 
Wright v. Pinder, (Aleyn’s Reports,) and 
Baker’s case, (Cro. Eliz.,) and commenting 
on them for the purpose of proving his 
positions, the chief justice says—‘ These 
cases have very carefully marked the pre- 
¢ise ground upon which a party may demur 
to evidence; and prove, that if the party 
may demur, the other party must join in 
demurrer.” Again, the chief justice says, 
speaking of the cases of uncertain and in- 
determinate evidence—“It seems to follow, 
as a necessary conclusion, that if he will 
confess the matter of fact to be true, then 
he is to be admitted to his demurrer, and that 
if he is admitted, the other party must join in 
demurrer.” In citing the case of Worsely 
v. Filisker, which is reported in 2 Rolle’s 
Rep. 117, the chief justice says, “that Mr. 
Justice Doddridge, who was one of the 
ablest men on the bench, said, ‘the court 
might deny and hinder the party demur- 
ring, by overruling the matter in demurrer, 
if it seemed to them to be clear in law ;’ 
and the court did, in point of fact, in that 
_ Case, overrule the demurrer, and leave the 





case tothe jury. The demurrer in that 
case was certainly frivolous ; but if it had 
been overruled improperly, it might, I pre- 
sume, have been the subject of a bill of 
exceptions.” This opinion of Chief Jus- 
tice Eyre was given as instructions to the 
house of lords, and it may well be sup- 
posed that it was drawn up with great 
care, and that the full force of each ex- 
pression was well weighed before it was 
committed to paper. In the three classes 
of cases mentioned and discussed, in which 
a party may demur to evidence (and every 
possible case is included in some one of 
these classes), it is stated to be a matter 
of right that the party may demur, and that 
the other party shall be obliged to join in 
demurrer. In four different places of that 
part of the opinion above extracted, the 
same expression occurs, if not in the same 
words, at least in words of equal force. 

If it be true without qualification, that 
in every case where the facts proved are 
certain, or rendered certain by admissions 
of the party demurring, that it is his right 
to demur, and that the other party shall 
be obliged to join in demurrer, I ask if he 
can be deprived of this right? It is clear 
that the mere refusal of the other party to 
join in demurrer cannot have this effect, 
or else the chief justice meant nothin 
when he says, that the other party shall be 
obliged to join in the demurrer. Has the 
court the power to prevent the one party 
from demurring, and forcing the other 
party to join in demurrer, when the facts 
are certain, or in the case of circumstantial 
evidence, if the inference deducible from 
the circumstances are admitted? If the 
court has any discretion over this subject, 
I repeat again, that the chief justice has 
committed a great error in laying down 
the doctrine which he did, to the house 
of lords, four different times, in the stron- 
gest possible general expressions, without 
qualification. HH the court may, by an 
exercise of discretion, deny to a party the 
right to demur, or refuse to rule the other 
party to join in demurrer, it is too impor- 
tant a qualification to the general rule to 
have been omitted by the chief justice in 
defining the rights of the parties. That 
no such qualification was intended or can 
be implied, is rendered certain, when he 
comes to speak of the power and duties of 
the court. “The court might deny and 
hinder the party demurring, by overruling 
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the matter in demurrer, if it seemed to 
them to be clear in law,” is the language 
of Mr. Justice Doddridge, in the case in 
Rolle. If the court has any discretion 
over the subject, then has Mr. Justice 
Doddridge misled us, by saying that the 
court might deny and hinder the party, 
only when it seemed to them to be clear 
law. And, says the chief justice, the court 
did, in point of fact, in that case, overrule 
the demurrer, and leave the case to the 
jury, “but if it had been overruled im- 
properly, it might, I presume, have been 
the subject of a bill of exceptions.” Ifthe 
overruling a demurrer to evidence was a 
matter of discretion, a bill of exceptions, 
it will be conceded, would not afford a 
remedy in the English courts, as that 
remedy is confined to errors in law, and 
cannot reach matters of discretion. But 
lest it should be supposed that the chief 
justice entertained a doubt by his using 
the words “I presume,” &c., notwithstand- 
ing the whole case excludes such a suppo- 
sition, it may not be amiss to show that no 
such doubt could have been intended, by 
referring to other authorities on this point. 
In Mansel on Demurrer, 125, it is said, a 
bill of exceptions must always be upon 
some point of jaw, as in “overruling a 
challenge, or refusing a demurrer to evi- 
dence.” In the case of Henry Cort v. The 
Bishop of St. Davids, and others, (Croke 
Char. 341,) it is held, “that if the court 
overrules a party who offers a demurrer to 
evidence, it is a proper case for a bill of 
exceptions.” 

From this examination of the authori- 
ties, I may certainly conclude that it is 
the law, and not the discretion of the 
court, which fixes, defines, and controls 
the rights of the parties to a demurrer 
to evidence. It is equally clear that the 

ourt has no power to prevent or arrest 
the proceedings in the issue of law, which 
a party may choose to raise by demurring 
to evidence. It is an issue which the 
party has a right to make, and which the 
court is obliged to decide, for it would be 
absurd to say that he has the right to make 
the issue, unless he also has the right to 
have the judgment of the court upon it. 

The bill of exceptions can secure all 
these rights. But can the law secure 
nothing more to him than the right to 
make the issue and to have the judgment 
of the court given upon that issue? Does 





it not also secure to him the right to have 
the judgment to remain as well as to be 
given? Ido not deny but that at any time 
during the judgment term, the court may 
alter or modify any of its judgments. It 
may perhaps vacate them if it chooses. 
But if the issue is relevant, and such a one 
as the party had a right to make, it must 
remain, and if the judgment on it be vaca- 
ted, the court must give another judgment 
on that issue. If, as I have fully shown, 
the court has no power by an exercise of 
discretion, to dismiss or set aside a demur- 
rer to evidence before judgment is given, 
it is difficult to perceive hones it derives 
the power to do so after the judgment is 
given. If by entering the judgment and 
then vacating it, the court can annihilate 
this issue, when it is clear that from the 
time the demurrer commenced up to the 
last moment before the judgment, it had 
no power to do so, then it follows that the 
court may do indirectly what it has no 
power to do directly. It cannot be true 
that the court may, by the mere exercise 
of discretion, deprive a party of his rights 
under a judgment which the law has forced 
the court to give. No such incongruity 
can exist between the discretionary powers 
of the court and the express written law. 
And yet if I have reasoned right, such in- 
congruity must exist, if the court can dis- 
miss an issue which it was obliged to per- 
mit to be made, and vacate the judgment 
on that issue which it was obliged to ren- 
der. If the court may do this upon an 
issue of law legally presented by a demur- 
rer to evidence, it is difficult to perceive 
why the court might not do the same thing 
on the issue of not est factum, and thus force 
the defendant to rest his defence upon the 
plea of covenants performed, or such other 
plea as the court might direct. 

But lest it may be thought that the dis- 
missing an issue of law upon special verdict 
or demurrer to evidence, and ordering a 
venire de novo, is in effect nothing more 
than granting a new trial, which I admit 
is an exercise of discretion, it may be well 
to examine a little further into what the 
court must do in the former case, and then 
show some of the reasons for what it may 
do in the latter. 

In the case of Bradford v. Ingram, (5 
Haywood 161,) Judge Haywood, in deliv- 
ering the opinion of the court, says: “The 
demurrer to evidence being in place of a 
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special verdict where the defendant below 
cannot prevail by showing the testimony 
inadmissible, to have it rejected, but says 
the evidence itself, though competent to 
be received, and though it maintain the 
fact which it is offered to prove, does not 
still in law maintain the case of the plain- 
tiff, but is afraid the jury will misapply the 
law, if they determine both the law and 
the fact, and at the same time fears they 
will not give a special verdict, leaving the 
law for the court to apply; then, by de- 
murring to the evidence, he may cause the 
fact to appear as satisfactory as if stated in 
a special verdict.” If the special verdict 
or the evidence demurred to (for the one 
is used in the place of the other) is so 
loose and uncertain as not to present the 
intended issue of law to the court, the 
issue, of course, is not tried by the court, 
there being in truth no such issue made 
up and presented. An attempt to prevent 
an issue of law to the court by special ver- 
dict, or by demurrer to evidence, may be 
abortive, and in such case the court has 
no alternative but to order a venire facias 
de novo. In such a case the jury have 
been discharged under the mistaken belief 
that the cause would be tried upon the 
issue of law which the parties thought had 
been made up and presented to the court. 
But when upon examination it turns out 
that the special verdict or the evidence 
demurred to is so loose and uncertain that 
no question of law can arise upon it, the 
court cannot of course try it, and the suit 
would remain forever untried if the court 
could not order a venire facias de novo. 
From this I may conclude, that in every 
case of special verdict or demurrer to evi- 
dence, whether there shall be a judgment 
of the court or a venire facias de novo, is 
a question of law and not a question for 
the exercise of discretion. See Cocksedge 
v. Fanshaw, (1 Doug. 119.) 

A venire facias de novo differs from a 
new trial in this: The former can never be 
awarded when there has been or could be 
a trial upon a proper issue of law. The 
latter may be granted where a proper issue 
of fact has been incorrectly decided. Pro- 
perly made up issues of fact may be im- 
properly decided, through misdirection of 
the court, misbehavior of the jury, or sur- 
prise of one of the parties. As the record 
does not show that the verbal charge of the 
court was erroneous, or that the jury mis- 





behaved in disregarding the charge of the 
court, or that the party was surprised into 
a trial, it follows that a new trial must be 
moved for by the party desiring it, upon 
grounds wholly out of the record. Whe- 
ther these grounds are made out, must of 
necessity rest in the sound discretion of the 
court, for the court and the party may 
widely differ as to what was the charge 
of the court, what was the evidence ad- 
duced to the jury, or whether the party 
was surprised into a trial. All these 
things resting in parol, the court must 
judge of them for itself in the exercise of a 
sound discretion, for if the court and the 
party shall differ so soon after the trial, it 
is clear that an appellate court can never 
be informed of the facts by bill of excep- 
tions or otherwise, so as to enable it to 
decide the difference. But we have seen 
that -writs of venire facias de novo are ouly 
awarded when the record which contains 
the special verdict, or demurrer to evi- 
dence, as the case may be, is too imperfect 
and uncertain to raise an issue of law, and 
that whether there be such an issue, is a 
question of law to be determined by in- 
spection of the record, and that it is in no 
manner or degree under the control of the 
discretion of the court. But if any doubt 
should still remain as to a supposed anal- 
ogy between the powers of the court in 
awarding a writ of venire facias de novo 
and granting new trials, that doubt is re- 
moved, if authority can remove it, by the 
case of John Leyburn Wytham, Esq., v.- 
George Lewis, on dem. of Edward, Earl 
of Derby, (1 Wilson 55.) Chief Justice 
Willis, in delivering the opinion of the 
court, says: “I will explain the nature of 
a venire facias de novo, and that will best 
show the reason of our opinion. The 
counsel endeavored to confound a venire 
de novo and a motion for a new trial, but 
they are very different things—they agre@ 
indeed in some things, but they differ in 
many. But the most material difference 
between them is this: that a venire facias 
de novo must be granted upon matter ap- 
pearing upon the record, but a new trial 
may be granted upon things out of it, if the 
record be never so right; if the verdict 
appear to be contrary to the evidence 
given at the trial; or if it appear that the 
judge has given wrong directions, a new 
trial will be granted; but it is otherwise 
as to a venire facias de novo, which can 
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only be granted in one or the other of these 
two cases: as Ist. If it appear upon the 
face of the verdict, that the verdict is so 
imperfect that no judgment can be given 
upon it. 2nd. Where it appears that the 
jury ought to have found other facts dif- 
ferently, and it cannot be granted in any 
other case.” After citing several cases in 
illustration of these two points as appli- 
cable to special verdict, the chief justice 
proceeds: ‘ Now try this case by these 
rules. It was not contended by the coun- 
sel in the argument of this case, that the 
present verdict is imperfect, therefore it is 
plain there is sufficient found for the court 
to give judgment upon.” Now let it be 
remembered that a demurrer to evidence 
is but a different method of bringing the 
facts before the court as an issue of law, 
and that it is the same thing in effect as a 
special verdict, except that it is less favor- 
able to the party demurring, and it will be 
seen that the law as laid down in 1 Wilson 
55, is equally applicable to the case of a 
demurrer to evidence as it is to a special 
verdict. In both cases a venire de novo 
can only be granted “‘ for matter appearing 
upon the record,” because the evidence 
of the facts is loose and uncertain in the 
one case, and because the facts are imper- 
fectly found in the other. It is equally 
plain that there is no such analogy between 
writs of venire facias de novo and new 
trials as can authorize the court to award 
the former by an exercise of discretion, 
but if awarded, it must be for some imper- 
fection in the record presenting the evi- 
dence. Indeed it is difficult to see any 
resemblance between these two things, 
except that they are alike in one of their 
consequences—the calling a new jury to 
try the case. In every thing else they are 
very unlike, and especially are they unlike 
in the source from which the authority to 
grant them is derived. The law being the 
only authority for awarding the one, and 
the discretion of the court being the autho- 
rity for granting the other. 

To apply this reasoning to the case now 
before us: At the time this case was first 
tried, the declaration contained only one 
count upon the note, upon which suit was 
brought. The note was made by the de- 
fendants, payable to the order of Lorimer, 
agent for George L. Fauntleroy. At this 
time the note was endorsed, “‘ Charles Le- 
Baron, administrator of G. L. Fauntleroy.” 





The declaration set out the note, the death 
of Fauntleroy, and the endorsement of Le- 
Baron, through whose endorsement the 
plaintiff claimed the right to the note, and 
the right to sue on it as endorsee. Upon 
the trial the plaintiff read the note to the 
jury, and proved the endorsement of Le- 
Baron. This evidence being competent, 
and legal, and relevant to the case set out 
in the declaration, was such evidence as 
the defendants could not have excluded by 
a motion tothe court. Thus coming within 
the rule as laid down by Judge Haywood. 
And here the plaintiff rested his case. The 
demurrer admits, in distinct terms, that 
this endorsement was proved “ by compe- 
tent and satisfactory evidence.” This part 
of the evidence, therefore, was as certain 
and as “little admitting of variance” as it 
could possibly be, for it is admitted by the 
demurrer. The court could not be at any 
loss as to the fact admitted by the demur- 
rer. The balance of the evidence—being 
the note itself, and the endorsement was 
in writing—thus embracing every possible 
element of certainty and distinctness. Now 
according to all the authorities which I 
have cited, the defendant had the right 
given by law, not subject to any control by 
the discretion of the court, to take the case 
from the jury, for fear they might not find 
the facts thus proved in a special verdict, 
and in that manner present the issue of law 
arising from the facts thus admitted to 
exist, to the court. It is equally clear from 
the authorities, that the plaintiff was ob- 
liged to join in the demurrer, the law im- 
posing on him this obligation, from which 
the discretion of the court could not relieve 
him. If I have reasoned right, and the 
authorities which I have cited prove any 
thing, the court was obliged by law to give 
judgment upon this demurrer. This the 
court did in this case. Now, admitting 
without qualification, that the court could, 
at any time during the same term, set aside 
this judgment, and enter such other judg- 
ment as it might choose to enter, yet, as I 
have shown, it could only have been a 
judgment on that issue for the plaintiff or 
the defendant. Jn other words, the court, by 
setting aside its judgment, could only grant a 
new trial on the same issue to itself. But in 
this case the court after entering the judg- 
ment, set that judgment aside, and dis- 
missed the proceedings on the demurrer. 
Now as the court had no power to dismiss 
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the proceedings on the demurrer, before 
judgment, supposing them to be regular as 
I have shown them to be, there is neither 
argument nor authority which I have been 
able to find, to show that they could be 
dismissed after judgment. I conclude, 
therefore, that though the court did set 
aside its judgment, that the demurrer to 
evidence, and the issue of law on that de- 
murrer, must remain, the court having no 
power to dismiss that issue. But it is ob- 
jected that this action of the court below, 
however irregular, cannot be assigned as 
error. If further authority be wanting to 
sustain what I have already said upon this 
part of the subject, it has been supplied to 
the court by the counsel for plaintiffs in 
error. In Cook v. Laneday, (Cro. Jac. 210,) 
after a verdict, a venire facias de novo was 
awarded by the Court of Exchequer, and 
and judgment entered. Upon error to the 
Court of King’s Bench, the awarding the 
venire facias de novo was assigned by the 
party and recognized by the court as a le- 
gitimate ground of error. My opinion 
therefore is, that the setting aside the judg- 
ment and demurrer, and ordering a venire 
de novo, and all subsequent proceedings in 
the court below, are erroneous, and that 
the defendants are entitled to a judgment 
in this court on the demurrer to evidence. 
If I am wrong in this conclusion, I think 
that there is error in the proceedings in 
this case which took place after the setting 
aside the judgment and the proceedings on 
the demurrer to evidence. The record 
shows that, after this, the endorsement of 
Lorimer, to whom the note was payable, 
and who is described in the note as the 
agent of George L. Fauntleroy, was pro- 
cured and caused to be placed over the 
name of LeBaron on the note. The plain- 
tiff amended his declaration, and describes 
himself as the endorsee of Lorimer. It is 
insisted in the argument of this case, that 
Lorimer’s endorsement was unnecessary, 
and that upon the trial, that the plaint#f 
had a right to recover on the first count as 
the endorser of LeBaron, upon the ground 
that Lorimer was the mere agent of Faunt- 
leroy, and that the note was, in point of 
fact, payable to Fauntleroy, and a number 
of authorities were cited to sustain this 
position. But none of the authorities 
were cases where promissory notes were 
made payable to a person as agent of ano- 
ther. Without stopping to show from 





analogous cases, that upon principle, this 
position cannot be sustained, it is sufficient 
to say that all the cases which are found 
directly in point, hold that a note payable 
to a person by name, and described as the 
agent of another, is a note payable to that 
person described as agent, and that a suit 
on it must be in his name or in the name 
of his endorsee. This has been decided in 
three cases directly in point. (See 8 Mass. 
103, Martin §- Yerger 261, 4 Yerger 28.) 
In the last case the note was payable to 
C. E. McEwen, agent of the executors of 
Joseph Branch, deceased. It was held 
that the legal title to this note was in the 
agent McEwen, and that neither Hill the 
executor, nor his assignee could sustain a 
suit on it. The other cases sustain the 
same doctrine to the full extent. But Lo- 
rimer, when examined as a witness in this 
case, states that he had no interest in this 
note, and that he took it as the agent of 
Fauntleroy. To this I say, that if the note 
on its face shows a contract with Lorimer, 
and it is also shown from the writing itself, 
that the right to sue on it is in Lorimer or 
his assignee, that parol proof cannot be 
admitted to show that the right to sue is 
in Fauntleroy or his assignee. 

But it is insisted in argument, that Lori- 
mer’s endorsement, though put upon the 
note long after the suit was brought, took 
effect by relation, so as to give the plain- 
tiff here the right to sue at a time when 
he did sue, and when he had no such right 
to sue. Three cases are relied upon to 
sustain this position. The case of Smith 
v. Pickering, Peake’s N. P. cases cited in 
Chitty on Bills 228, 683. It was held that 
a man who transferred a note for a good 
and valuable consideration before his bank- 
ruptcy, but forgot to endorse it, that he 
might do so after his bankruptcy, on the 
ground that the equitable right to the note 
was in the transferee, and that a court of 
equity would force the assignee or the 
bankrupt to make the endorsement. It is 
not here decided that the endorsement took 
effect by relation, so as to reach a time 
anterior to the bankruptcy. There was 
no necessity for this, because the holder’s 
title to the note was good without the en- 
dorsement, and Chitty says that he had a 
right to use the bankrupt’s name in bring- 
ing a suit for his own use on the note. 
Nothing more is here decided, than that 
the holder being entitled to the endorse- 
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ment, might lawfully have it; not that it 
took effect by relation. The case in 3 
Caine’s Rep., Baker v. Arnold, 280, was a 
question of fact whether the endorsement 
was made before the note became due or 
afterwards. The endorser swore that the 
note was not endorsed by him until after 
due, and the court permitted a letter of the 
endorser to be read to the jury as contra- 
dicting his testimony, which letter stated 
that the note was endorsed at a time before 
it was due. In the court above, the ques- 
tion was the admissibility of this letter. It 
is true that Judge Livingston says, that if 
in fact it had been made after the note was 
due, that he would have held it good by 
relation. But it is seen that this remark 
has nothing to do with the case decided. 
The case of Richie §- Wales v. Moore, in 
5 Munford’s Rep. 388, has no sort of ap- 
plication to this subject that Ican perceive. 
If, as I suppose, there is no authority for 
this position, I think that it would be diffi- 
cult to show that it could be sustained on 
principle in this case. The doctrine of re- 
lation, being a fiction of law, can only apply 
between the immediate parties to the trans- 
action, which is made to take effect by re- 
lation. Butler §- Baker’s case, 3 Cooke 
R. 25. Applying this to an endorsement, 
it (the endorsement) could only relate as 
between the endorser and endorsee, and 
could not affect these defendants. I state 
this as the general doctrine, without stop- 
ping to notice the few exceptions, but must 
remark that I can perceive nothing in this 
case to bring it within any of the excep- 
tions. I therefore conclude that there is 
error in the proceedings which were had 
in this case in the court below, after the 
demurrer to evidence and the judgment 
thereon was set aside. 





Garrick AND Lorp Campen.—“ Pray, 
now,” said Garrick to Boswell, whom he 
met in the street, “did you meet a little 
lawyer turning the corner, eh?” ‘“ No,” 
said Boswell; “pray what do you mean 
by the question?” ‘ Why,” replied Ros- 
cius, with an affected indifference, “ Lord 
Camden has this moment left me. We 
have had a long walk together.” On this 
being related to Johnson, he said, “ Well, 
sir, Garrick talked very properly. Lord 
Camden was a little lawyer to be associated 
so familiarly with a player.” 





U.S. DISTRICT COURT. 


U. S. DISTRICT COURT FOR THE NORTH- 
ERN DISTRICT OF NEW YORK. 








Before the Hon. ALFRED CONKLING, D. J. 


Tue Unitep States or America vy. GEo. 
E. Pomeroy.—July 10, 1844. 


POST OFFICE LAWS—SENDING LETTERS BY 
EXPRESS. 


A person who sends a packet of letters by a passen- 
ger in a railroad car over a post road, without the 
knowledge and against the consent of the owners 
of the car and their agents, is not subject to the 
penalty imposed by the 19th section of the act of 
congress, ch. 275. 

Tue nature and facts of this case appear 
in the opinion of the court. The questions 
of law were argued with great ability by 
the respective counsel. 

Joshua A. Spencer, District Attorney, 
for the United States. 

S. Stevens and M. T. Reynolds, for the 
defendant. 


Conxunc, J.—This is a penal action, 
founded on the 19th and 24th sections of 
the act regulating the postoffice depart- 
ment, passed march 3, 1825. By the 19th 
section it is enacted, that no stage or 
other vehicle, which regularly performs 
trips on a post road, or on a road parallel 
to it, shall carry letters: that for a violation 
of this provision, the owner of the carriage 
or other vehicle, shall incur the penalty of 
fifty dollars: provided, that it shall be law- 
ful for any one to send letters by special 
messenger. By other sections of the act 
many other acts are prohibited, and de- 
clared punishable. And the 24th section 
provides in general terms, that every person 
who, from and after the passage of this 
act, shall procure, and advise, or assist, in 
the doing or prepetration of any of the acts 
or crimes by this act forbidden, shall be 
subject to the same penalties and punish- 
ments as the persons are subject to who 
shall actually do or perpetrate any of the 
said acts or crimes according to the provi-- 
sions of this act. 

The declaration contains twenty counts, 
each charging the defendant with having 
procured, advised, and assisted a certain 
vehicle, to wit, a railroad car, performing 
regular trpis on a railroad, in this district, 
such road being a post road, to convey let- 
ters contrary to the form of the statute. 
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The evidence in behalf of the United 
States, assuming that the witnesses are 
entitled to credit, establishes thg fact that 
many letters were received by the agents 
of the defendant, for the purpose of being 
conveyed, and were in fact conveyed for 
hire by his agents, acting under the name 
of messengers, on the roads designated in 
the declaration, in the cars of the owners 
of the roads; and the evidence tends to 
prove that this was done with the know- 
ledge of the defendant—its sufficiency for 
this latter purpose being, however, denied 
by the counsel for the defendant. 

On the other hand, it appears that the 
defendant’s messengers travelled on the 
roads in question merely in the character 
of passengers, purchasing tickets for that 
purpose from time to time, and that the 
owners of the cars and their agents were 
ignorant of the fact of their having letters 
in charge. 

It is moreover admitted by the district 
attorney, that in order to subject the owner 
of a vehicle to the penalty provided by the 
19th section of the act, it must appear that 
letters were conveyed in such vehicle with 
his knowledge and assent; and that no 
penalty has therefore been incurred under 
that section by owners of the cars now in 
question. 

Under this state of the case I am called 
upon by the defendant’s counsel to instruct 
the jury, among other things, that in order 
to render a person liable to the penalty 
provided by the 24th section of the act, it 
must be shown that by his procurement, 
assistance or advice, some other person has 
committed the act forbidden by the 19th 
section; and that the plaintiffs have there- 
fore failed in point of law to establish a 
right of recovery. This proposition has 
been strenuously and very ably contested 
by the district attorney, who insists that 
the offence described in the 24th section 
taken in connection with the 19th section, 
is a distinct and independent offence, which 
may be committed by one person without 

.the participation or agency of any other 
person. 

This is not a new question, though it is 
one of recent origin in the courts. It was 
involved in the case of The United States 
v. Adams § Dinsmore, tried nearly a year 
ago in the District Court for the southern 
district of New York, though from the re- 
port of the case read yesterday by the de- 





fendant’s counsel, the question does not ap- 
pear to have been very distinctly presented 
to the court. The opinion of the court is 
however understood to have been favorable 
to the construction of the law insisted on 
by the defendant’s counsel in the present 
case. But the case of The United States 
v. Kimball, tried a few months since in the 
District Court for the Massachusetts dis- 
trict,* turned directly upon this question. 
The opinion of his honor Judge Sprague 
upon it, after argument, is elaborate, and 
apparently well considered; and it was in 
accordance with the instruction now asked 
by the defendant’s counsel. He held that a 
person who sends a letter by a passenger in 
a railroad car is not liable to the penalty 
provided by the 24th section of the act, un- 
less the owner of the car is liable to the 
penalty provided by the 19th section. The 
case was carried to the Circuit Court by 
writ of error, and the decision of the Dis- 
trict Court was affirmed by Mr. Justice 
Story. If these had been the only decisions 
upon this question I should have felt little 
hesitation in yielding to their authority. 
But a contrary decision having lately been 
made by the learned judge of the eastern 
district of Pensylvania, in the case of The 
United States v. Fisher, and, as it would 
seem also from an imperfect report read by 
the district attorney, by the District Court 
for the district of Maryland, in the case of 
The United States v. Gilmour, I have felt 
it to be my duty to consider the question 
as an original one, and especially to scru- 
tinize the conflicting judicial opinions pro- 
nouncd in the case of Kimball & Fisher— 
these opinions having, as it is understood, 
been published under the sanction of the 
learned judges themselves. In doing this, 
I have been essentially aided by the lumi- 
nous arguments of the learned counsel by 
whom this trial has been conducted. 

I had read the opinion of the judge of 
the Massachusetts district upou its first 
appearance two months ago, and was for- 
cibly impressed with the course of reason- 
ing by which his decision was fortified, and, 
as I have already intimated, should not 
have hesitated to acquiesce in it, had there 
been no conflicting decision, and but for the 
forcible argument of the district attorney 
in the present case. My attention has 
therefore been chiefly directed to the rea- 
soning of his honor Judge Randall, and that 

* Reported in Law Rep. for May Last. 
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of the district attorney. The learned 
judge, in assigning his reasons for the con- 
clusion at which he had arrived, is reported 
to have said, that “offences even of the 
highest grade, may be committed — 
the medium of an innocent agent, and the 
employer be answerable as principal, even 
although not present when the act was com- 
mitted. Thus,” he adds, “one who em- 
ploys an idiot or a child, under the age of 
discretion, to do an unlawful act, is liable 
to punishment for it, although the act was 
done in his absence.” This is undoubtedly 
sound doctrine; but Iam not able to per- 
ceive any propriety in its application to 
the case in question. The reason why one 
who employs a child or an idiot, or insti- 
gates a mad man to commit a crime, is him- 
self directly responsible as principal, instead 
of being but an accessary before the fact, 
is, that the immediate actor is irresponsible. 
For every offence committed, some one 
must neccessarily be amenable as the prin- 
cipal offender. In the cases supposed by 
the learned judge, if the intermediate agents 
were accountable for their acts at all, it 
could only be as principals; but being ir- 
responsible, he by whom their acts were 
prompted, is justly substituted in their 
place—just as one who should maliciously 
unchain a wild beast in the midst of a pop- 
ulous town would be held accountable, as 
principal, for the injury which should ac- 
crue. But the reasons of this doctrine do 
not exist when the unlawful act is perpe- 
trated by a person who is himself amenable 
to the law for his acts, and therefore the 
doctrine itself is inapplicable to such a case. 
The owner and conductor of the railroad 
car were such persons; and if they com- 
mitted the act forbidden by the 19th section, 
they were responsible for it as principals. 
But it was conceded that in the eye of the 
law they did not commit it—and justly— 
because, according to an old and well estab- 
lished legal maxim, it is the mind and not 
the act which constitutes the criminal. Nei- 
ther was it pretended that the act prohibited 
by the 19th section—that of conveying let- 
ters in a vehicle regularly performing trips 
on a post-road—was committed by the de- 
fendant. The charge against him was that 
he procured and advised or assisted another 
to commit it. But a charge against one 
person of having advised and assisted ano- 
ther to commit an offence not in fact com- 
mitted by him, involves in my judgment a 





degree of inconsistency wholly irreconci- 
lable with that precision and certainty 
which the law demands in the administra- 
tion of penal justice, and which are essen- 
tial to the security of the citizen. Besides, 
if the principles applied by the court in the 
case of Fisher, had really been applicable 
to such a case, the defendant ought to have 
been prosecuted, not under the 24th sec- 
tion, for procuring, advising and assisting, 
&c., but under the 19th section, for actually 
conveying the letters. By this means the 
inconsistency just mentioned, at least, would 
have beenavoided. It was further remarked 
by the learned judge, as appears by the re- 
port, that while it was true that penal stat- 
utes were to be construed strictly, they 
were “ not to be construed so strictly as to 
defeat the obvious intention of the legisla- 
ture, when that intention can be collected 
from the words used in the act.” This 
position, in its just sense, is also incontro- 
vertible; but in my opinion it does not 
warrant the decision in support of which 
it was adduced. The question was, whether 
a person who sends a packet of letters by 
a passenger in a railroad car over a post- 
road, without the knowledge and against 
the consent of the owners of the car and 
their agents, is within the words of the act. 
I think there are no words in the act des- 
criptive of such person. 

No doubt the design of the act was to 
secure to the United States, so far as could 
be done without improperly trenching upon 
the freedom of the citizen, the entire emol- 
uments arising from the transportation of 
letters on post-roads. But this design, 
however obvious, does not authorize the 
judicial branch of the government to extend 
the act to descriptions of persons not em- 
braced within its terms, however strongly 
and mischievously their acts may tend to 
defeat its design. It often happens that 
what the courts, in giving a construction 
to statutes, are bound, by the settled rules 
of interpretation, to consider the intention 
of the legislature, falls far short of the gen- 
eral policy and objects of the act. This 
remark may be well illustrated by refer- 
ence to the 3rd section of the amendatory 
postoffice act of 1827, by which it is made 
penal to “set up any foot or horse post for 
the conveyance of letters or packets upon 
any post-road.”” Now, it is very clear that 
the transportation of letters in railroad cars 
drawn by steam, is in direct conflict with 
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the design of this prohibition; and yet it 
seems to be agreed on all hands that no 
penalty is incurred under it by the convey- 
ance of letters in this mode, because the 
act contains no words descriptive of such 
an offence. For the same reason, the act 
of 1825 ought not, as I think, to have been 
construed to embrace the case of Fisher. 
If congress had really intended to prohibit 
the conveyance of letters by passengers, it 
would have been easy, by apt terms, di- 
rectly and plainly to declare such intent. 
The practice of sending letters by passen- 
gers in the public conveyances on post- 
roads, has always and notoriously prevailed, 
and must have been known to congress in 
1825. Until recently, letters were thus 
sent only occasionally, and were taken in 
charge, not for hire, but as a mere act of 
kindness or of social obligation. While the 
practice was thus restricted, it may rea- 
sonably be supposed that congress did not 
deem it necessary or just to interfere with 
it. The practice has now, on some of the 
principal post-roads, become a regular sys- 
tematized business, carried on for profit. 
But I cannot acquiesce in the argument 
that its extension has altered its legal na- 
ture or enlarged the jurisdiction of the 
courts. If it has become an evil requiring 
correction by the public authority, it is the 
province of the legislature to apply the 
remedy. 


The district attorney relies chiefly on the 
term “ procure ;” and his argument is, that 
however it may be with the words “ advise 
and assist,” there is no absurdity in the 
charge against the defendant, of having 
procured the car to carry letters, because 
by paying his passage he acquired a right 
to a seat, and then used this right for the 
purpose of carrying letters. In my judg- 
ment this is an unwarrantable interpreta- 
tion of the word procure, as used in the 
act. It can, in my opinion, no more be 
applied to an inanimate thing, than the 
words advise or assist, with which it is 
associated. It does not mean, to obtain or 
get possession of; but to induce, by per- 
suasion, bribery, or other means, acting 
on the will of an intelligent being. It is 
admitted that the offence described in the 
19th section can only be committed by the 
wilful act of some person; and I hold it to 
be clear that no penalty can be incurred 
under the 24th section, except by procu- 





ring, advising or assisting the commission 
of that offence. 

Upon the whole, therefore, I shall con- 
sider it my duty to instruct the jury upon 
this point in accordance with the request 
of the defendant’s counsel. 

Another, and far more important ques- 
tion has been raised, viz: whether the 
constitution confers upon congress the 
power to restrain a private citizen from 
carrying letters in competition with the 
mail of the United States. But upon this, 
as well as upon the other points relied on 
by the defendant’s counsel, it is unneces- 
sary to express any opinion, and I there- 
fore forbear to do so. 





DEATH oF CHARLES D. Betts, Esg.—It is our 
painful task to announce the death of Cuarues D. 
Berrts, Esg., son of the Hon. Samuel D. Betts, 
District Judge for the Southern District of New 
York. Mr. Betts was the Clerk of the District 
Court, and by the urbanity of his manners in the 
discharge of his official duties, endeared himself to 
his professional brethren. In private life he was 
beloved by all who knew him. 

A meeting of the members of the Bar of the city 
of New York, was held on the 16th of January last, 
at the United States court room to offer a tribute 
of respect to the memory of the deceased, when 
Augustus Schell, Esq., was.called to the chair, and 
John S. Lawrence and Elijah Ward, Esqs. were 
appointed secretaries. 


F. F. Marbury, Esq., after a few appropriate 
remarks, submitted the following resolutions, in 
support of which W. R. Bebee and R. W. Towns- 
end, Esqs., addressed the meeting, and the same 
were thereupon unanimously adopted. 

That the death of Charles D. Betts, late a mem- 
ber of the bar of the city of New York, and Clerk 
of the District Court of the United States for the 
Southern District of New York, having been an- 
nounced to this meeting— 

Resolved, That we cherish a grateful remem- 
brance of the virtues of the deceased, of the gentle- 
ness and modesty of his deportment, of the kindness 
of his disposition, and of the ability, attention and 
courtesy with which he discharged his official 
duties. 

Resolved, That we deeply sympathise with 
Judge Betts and his family in the bereavement 
which they have sustained, and that we tender 
them our sincere and respectful condolence in their 
affliction. 

Resolved, That as a tribute of regard for the me- 
mory of the deceased, we will attend his funeral. 

On motion of J. M. Van Cott, Esq., seconded by 
E. C. Benedict, Esq., it was further 

Resolved, That the resolutions just adopted be 
presented by the chairman to the District Court for 
the Southern District of New York, at its next sit- 
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ting, with the request of this meeting, that they 
may be inserted in the minutes of the court. 

On motion of Wm. M. Evarts, Esq., seconded by 
Gardiner Spring, Esq., it was 7 2 

Resolved, That the proceedings of this meeting, 
signed by the chairman and secretaries, be pub- 
lished in the daily papers, and that a copy of the 
same be communicated to the family of the de- 
ceased. 


AUGUSTUS SCHELL, Chairman. 


Joun S. LAWRENCEs } Secretaries. 
Exisan Warp, 








IN ADMIRALTY. 
U. S. DISTRICT COURT, PORTLAND, ME. 








Before the Hon. A. WARE, D. J. 


Samvet Davis, Libellant, vy. GREENWwoop 
C. Cup, et al. 


LIEN OF MATERIAL MEN, FOR REPAIRS AND 
SUPPLIES FURNISHED FOR VESSEL——-ADMI- 
RALTY HAS NO DIRECT JURISDICTION OVER 
TRUSTS, NOR TO MATTERS OF ACCOUNT 
MERELY AS ACCOUNTS, NOR TO ENFORCE 
A SPECIFIC PERFORMANCE OF AN AGREE- 
MENT RELATING TO MARITIME AFFAIRS. 


By the general maritime law of Europe, material 
men have a privileged lien on a vessel, for repairs 
and supplies furnished for the vessel. But by 
the maritime law of this country, they have no 
lien where the repairs are made and the supplies 
are furnished for a vessel in a port of the state to 
which she belongs, unless it is allowed by the 
local law. 

Where the repairs are made, or the supplies fur- 
nished for a vessel in a port of a state to which 
she does not belong, she is considered a foreign 
vessel, and the rule of the general maritime law 
prevails. 

A person who lends money to be employed in the 
repairs of a vessel, or to furnish her with sup- 
plies, has the same privilege against the vessel 
that material men have. He is considered as 
giving credit both to the ship and to the owners. 
The ship is hypothecated to him for his security, 
and he may maintain in the admiralty, either a 
libel in rem against the vessel, or a libel in per- 
sonam against the owners. 

The admiralty has no direct jurisdiction over trusts, 
although they may relate to maritime affairs; if 
the libellant states a trust as the foundation of his 
suit, he puts himself out of court. 

Nor has the admiralty any jurisdiction over matters 
of account, merely as accounts, although they may 
arise exclusively out of maritime transactions. It 
can take cognizance of accounts only as inciden- 
tal to other matters over which it has jurisdiction. 

Nor has the admiralty jurisdiction to enforce the 
specific performance of an agreement relating to 
maritime affairs. 


Tue substance of this case, as stated in 
the libel, is as follows:—On the 29th of 





March, 1837, Child & Dole, being the 


owners of the schooner Sultan, let her on 
shares to one Prince B. Lewis, to be em- 
ployed in the coasting trade. He proceeded 
in the vessel to the southern states, and 
employed her until the 13th of October, 
1838, when the owners, having become 
dissatisfied, employed Jacob B. Stanwood 
to proceed to New Orleans to take posses- 
sion of the vessel for them. He went ac- 
cordingly and took the schooner into his 
possession, and appointed James V. Coffin 
master. On the return of the Sultan from 
a voyage to Texas, in February, 1839, she 
was found to require repairs; and it was 
then also ascertained that there were large 
sums due for debts alleged to have been 
contracted on account of the vessel, by 
Lewis, the former master. 

Lewis had absconded and was not to be 
found. For the purpose of settling these 
accounts, and for raising money to pay the 
expenses of these repairs, Stanwood applied 
to the libellant for a loan, who advanced 
the money for that purpose. Afterwards, 
on the 22nd of March, the libellant, at the 
request of Stanwood, caused process to be 
sued out against the vessel for the money 
he had advanced; and it was agreed be- 
tween them, that at the sale she should be 
purchased by the libellant, provided that 
she sold for less than her value, for the 
benefit and in trust for the owners, Child & 
Dole. The object of the sale was to free 
her from the claims of other creditors. She 
was sold under an order of court, and 
brought by the libellant, May 24th, 1839, 
he, by the agreement with Stanwood, taking 
the conveyance in his own name, and to 
hold the legal title of the vessel as a secu- 
rity for his advance, but in trust for the 
owners ; and by the direction of Stanwood, 
acting as the agent of the owners, he caused 
the repairs to be completed and the vessel 
to be fitted for sea. Stanwood left New 
Orleans before the repairs were finished, 
having given directions to the libellant to 
procure for her a freight when repaired, as 
soon as practicable, to take the entire man- 
agement and control of the vessel, and act 
for the interest of the owners. 

The libellant expended upon the vessel 
at New Orleans $2,339.32. He then ap- 
pointed Thomas F. Hinds master, procured 
freight, and she sailed for Mobile June 26th, 
1839. After going to sea she was found to 
leak, and on her arrival at Mobile it was 
found, from the defective condition of her 














148 THE NEW YORK LEGAL OBSERVER. 





U. S. District Court, Maine—Davis v. Child. 





bottom, that further repairs were necessary 
to render her seaworthy ; and she was fur- 
ther repaired by the direction of the libel- 
lant, acting under the authority derived 
from Stanwood, at the cost of $3,292.39. 
She then sailed with a freight for Boston. 
When she had been out about four days, 
she was run into by another vessel, and 
was obliged to put into New Orleans for 
repairs, when she was again repaired under 
the direction of the libellant, at the expense 
of $1,418.75. She then sailed for Boston, 
where she arrived on the 27th of April, 
her freight amounting to $1,336.56, after 
deducting her expenses of $502.27, leaving 
a credit to the owners of $336.29. A bill 
of particulars annexed to the libel contains 
a statement of all the moneys expended by 
the libellant on account of the vessel, and 
all he has received for insurance, average 
and freight, leaving a balance now due him 
of $4,828.37. The libel concluded with a 
prayer that the court will pronounce for 
the repayment of the balance of the sums 
expended, and that Child & Dole may be 
required to accept a reconveyance of the 
vessel, which the libellant now tenders. 

To this libel the respondents put ina plea 
to the jurisdiction. The question of juris- 
diction was ably argued. 


Foz, for the libellant. 
C. S. Davies, for the respondent. 


Ware, D. J—Two questions arise upon 
the pleadings in this case, and which have 
been elaborately argued by the counsel. 
The first is whether a person who lends or 
advances money to be expended in repair- 
ing a vessel, or in furnishing her with sup- 
plies necessary for her employment, as pro- 
visions for the crew, can maintain a libel 
in personam against the owners for such 
advances, ora libel in rem against the vessel 
herself. The second is, admitting the first 
question to be decided in the affirmative, 
whether the jurisdiction of the court can 
be maintained on the particular facts alleged 
in this libel. 

The first question does not appear to me 
to involve any serious difficulty. It is true 
that no judicial decision was cited, at the 
argument, directly in point, and I am not 
aware of any reported case in which the 
precise question has been presented for 
decision. But the jurisdiction of the court 
seems to me to stand on principles too well 
established to be brought into doubt. 








By the general maritime law of Europe, 
any person who furnishes materials or labor 
for the repair or equipment of a ship, or 
supplies her with things necessary for her 
employment, as provisions for the crew, 
acquires by this alone, without any express 
stipulation for that purpose, a trust hypoth- 
ecation of the ship itself for his security. 
In this country, no such implied hypothe- 
cation is recognized by the common or cus- 
tomary law when the repairs are made or 
the supplies furnished in a port of the state 
to which the vessel belongs. In some of 
the states the local law gives a lien, and 
where it does, it.may be enforced by the 
admiralty: Peroux v. Howard, (7 Peters, 
12, 324.) Harper v. a new Brig, (Gilpin, 
537.) But by the common maritime law 
of this country, if the supplies are fur- 
nished in the port of a state to which the 
vessel does not belong, the privilege is ad- 
mitted and the lien attaches: The Jerusalem, 
(2 Gall, 345.) The St. Jago de Cuba, (9 
Wheat. 409.) The Gen. Smith, (4 Wheat. 
438.) The Aurora, (1 Wheat. 105.) The 
creditor, in such a case, is considered as 
giving credit both to the ship and the own- 
ers, and he may proceed in the admiralty 
against either. But it was contended at the 
argument, that this privilege is confined to 
the persons who actually furnish the sup- 
plies or make the repairs, called in the lan- 
guage of the admiralty material men, and 
is not extended to a party who loans money 
which is expended in repairs or in furnish- 
ing materials for the vessel. The ground 
assumed in the argument is, that such ad- 
vances are to be considered as a common 
loan, not distinguishable from any other 
credit arising in the common course of 
mercantile business, and that the purposes 
for which the money was advanced, and to 
which it was applied, can not be inquired 
into to shew that the consideration was 
maritime, and thus within the cognizance 
of the court as a cause of admiralty and 
maritime jurisdiction. 

The first inquiry that is naturally sug- 
gested as a test of the jurisdiction, is, 
whether such a loan is held by the mari- 
time law to be a privileged debt, giving 
the creditor a lien on the vessel for his se- 
curity. If it does, then I hold it to be clear 
that it may be enforced by this court, for 
the admiralty has a general jurisdiction to 
enforce all maritime liens. The lien which 
material men have against the ship for re- 
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pairs or supplies, has been supposed to be 
derived from the Roman law: (Abbot on 
Shipping, ch. 4, §10, p. 102.) Now if this 
privilege of the creditor be admitted to be 
a principle borrowed by the maritime law 
from that of Rome, there would seem to 
be an end of the controversy as to the rights 
of the lender, for it is quite clear that in the 
Roman law he had this privilege. It was 
a general principle of the law of Rome, 
that any creditor who loaned money to be 
employed in preserving, repairing or im- 
proving a thing, had a privilege against it 
for the reimbursement of the loan: (Domat 
Lois Civiles, Liv. 3, Tit. 1, §5, n. 6, 7.) 
The very case of repairing a vessel is put 
as an illustration of the general doctrine: 
Qui in navum extruendum vel instruendum 
credidit vel etium emendum privilegium habet. 
Dig. 42, 5, 26 and 34. Dig. 20, 4,5 and 6. 
And the privilege in the Roman law ex- 
tended to a creditor who loaned money for 
the purchase of a ship. Indeed, by the text 
of the law, the privilege seems to be con- 
fined to the lender, and it is only by analogy 
that it is intended to comprehend the im- 
mediate furnisher of the materials or labor 
by which the vessel is repaired: (Domat. 
Liv. 3, Tit. 1, §5,”. 9.) And the principle 
was carried further in favor of lenders. If 
the master loaned money of a third person, 
with which he paid the creditor who loaned 
directly for the repairs of a ship, this new 
creditor was subrogated to the right of the 
first lender, and considered as giving credit 
to the owner: (Dig. 14, 1, 1, §11. Domat. 
Liv. 3, Tit. 1, 96.6.) But by the Ro- 
man law this was a mere personal privi- 
lege, and did not involve a tacit hypothe- 
cation of the thing. It gave to the creditor 
a right of preference, jus praelationis, a right 
of prior payment out of the thing over the 
general creditors of the owner; but his 
right was postponed to all hypothecary 
creditors: (Emerigon contrate a la Grosse, 
ch. 12, § 1. Vinnius Select. jur Quaest. 42, 
c.4.) And the privilege of the creditor 
was postponed to that of the fisc.: (Dig. 
42, 2,34.) But these personal privileges 
of creditors, independent of hypothecation, 
are unknown to the maritime law. In that 
law every privilege implies a tacit or privi- 
leged hypothecation: (Zmerigon Contrate 
a la Grosse, c. 12, sec. 2, §1. Cleirac Juris- 
diction de la Marine, art. 13, No. 6.) 
Whether the rules of the maritime law 
on this subject were derived from the Ro- 
20 





man law, or what is more probable, had 
their origin in the customs and usages of 
maritime commerce in the middle ages, 
there is no doubt that a person who lends 
money for the purpose of repairing a vessel 
or of furnishing her with supplies, and 
which is actually employed for that pur- 
pose, is entitled to the same privilege 
against the ship as one who actually fur- 
nishes the supplies or performs the labor. 
The reasons of justice, equity and public 
policy are the same in one case as in the 
other, and the law makes no distinction 
between them. It makes no difference, 
says Emerigon, whether one has furnished 
the materials or loaned the money with 
which they have been purchased (Contrate 
a la Grosse, ch. 12, §4). A merchant 
whose goods are sold in the course of the 
voyage to supply the necessities of the ship, 
is entitled to the same privilege, this being, 
in fact, a loan to the vessel. We find this 
privilege of the lender for the repairs or the 
necessities of a vessel, established in the 
earliest monuments that remain of the mari- 
time law of the middle ages. In the ordon- 
nance, of Peter 4th of Aragon, of 1340, for 
regulating the proceedings of the consular 
or maritime courts, which makes the forty- 
two first chapters of the common editions 
of the Consulate of the Sea, it is said, that 
in the sale of a new vessel, before she had 
made a voyage, the laborers and furnishers 
of materials shall have the first rank of pri- 
vilege, and be preferred to creditors who 
have loaned money for the building of a 
ship, but still recognizing the privilege of 
the lender as subordinate to that of the 
workmen. After she has made a voyage, 
the mariners shall hold the first rank of 
privilege, and after them come those who 
have loaned money for the use of the ves- 
sel—Ch. 32 and 34. Par dessus Lois Mari- 
times, vol. 5, p. 389, 325. Cheirac mar- 
shals the privileges in the same order—that 
of the mariners first, and after them, cred- 
itors who have lent money to repair or to 
purchase rigging and provisions for the 
ship; and he quotes this ordonnance from 
the Consulate as authority. (Jurisdiction 


par la Marine, art. 5, § 15 and art. 18, §4 


and 5.) The rule established by the French 
Ordonance of 1621, is, that upon the seizure 
and sale of a vessel, the wages of the mari- 
ners for the last voyage shall be first paid, 
in preference to all other creditors, and after 
them, those who have loaned money for the 
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necessities of the ship during the voyage, 
and thirdly those who have loaned money 
for repairs, for provisions or the equipment 
of the ship before the commencement of the 
voyage (Liv. 1, Tit. 14, art. 16): that is, 
according to Valin, those who have loaned 
on bottomry or otherwise for the repairs, 
victualling or equipment of the vessel, and 
these comprehend carpenters, caulkers and 
other workmen who have been employed 
in the repairs, as well as those who have 
furnished the materials used in the repairs, 
and also the keepers of boarding houses, 
who have, by order of the master, boarded 
the crew while repairs were being made, 
(1 Valin, p. 363,) putting the lender in the 
same class with the furnishers of materials 
and the workmen. Boulay Paty, in his 
commentary on the Code de Commerce, 
says, that the privilege exists as well in 
favor of the simple lender as of him who 
takes the security of a bottomry bond.— 
(Cours de Droit Maritime, Tit. 1, § 2, vol. 
1, p. 119.) 

Indeed, it appears to me, that upon the 
principles of the maritime law, it is very 
clear, that a person who lends money to be 
expended in repairing a vessel, or in fur- 
nishing her with provisions, or fitting her 
fot sea, has the same privilege against the 
vessel, which is allowed to material men 
who are the actual furnishers, or the me- 
chanics who perform the labor. The autho- 
rities are entirely conclusive. The lender 
is considered as trusting to the ship as well 
as the owners; and by the loan itself, he 
acquires a privileged hypothecation, which 
is as sacred in every respect as that which 
is created by an instrument of bottomry: 
except that he is not entitled to maritime 
interest. Perkins ad rem Nauticam, p. 99, 
and Vinnias’ note. Kuvike Quaest. JIlust. 
Quaest. 13. Voit ad Pand. 20 § 19. Styp- 
man Jus Maritimum., Pars 4, cap. 5, §146. 
By the law of this country, the privilege 
exists only where the credit is given toa 
vessel in a port out of the state to which 
she belongs, unless it is allowed by the 
local law. 

Now, if the law allows to a creditor, a 
lien on the vessel for his security, the juris- 
diction of the admiralty follows of course. 
This is the appropriate court to enforce 
maritime liens, and the only court in which 
it can be done effectually. If the admiralty 
has jurisdiction over the matter in a pro- 
ceeding in rem, I do not see on what prin- 





ciple the jurisdiction in personam can be 
denied. It is only on the ground that the 
contract is maritime that the court can issue 
process against the thing. It is the subject 
matter that determines whether it is of ad- 
miralty and maritime jurisdiction or not; 
and if it is so, the court has jurisdiction as 
well in personam as in rem. In this case, 
the consideration of the contract is purely 
maritime. 

If this were the only ground on which 
the plea could be supported, I should feel 
no difficulty in overruling it, and requiring 
the respondents to answer to the merits. 
Upon the principles stated, the jurisdiction 
would attach for the money advanced for 
repairs in the first instance, before the ves- 
sel was sold, and when legal title was in 
Child & Dole. But for these advances the 
vessel was arrested and sold. The libellant 
was the purchaser, and took the legal title 
in his own name. If the jurisdiction of the 
court rested on a lien alone, it is clear that 
the libel could not be maintained on this 
claim, for by the sale the lien was dis- 
charged. But as the admiralty has juris- 
diction in favor of material men in personam 
as well as in rem, if the proceeds of the sale 
were not sufficient fully to discharge the 
debt, the libellant’s claim may be good 
against the owners for the balance, for a 
decree against the vessel without satisfac- 
tion, might not discharge the owners from 
their liability. It does not, however, ap- 
pear, from any allegation of the libel, but 
that the libellant was fully paid for all his 
advances made before the sale of the vessel, 
by the proceeds of the sale; and from the 
bill of particulars annexed to the libel, it 
appears that in point of fact he was. As 
the libellant, by the form of his pleading, 
has made this a part of his libel, my opin- 
ion is, that this part of his claim must be 
taken as satisfied. 

The only question that remains, is whe- 
ther the libel can be maintained on the 
transaction that took place after the sale. 
It is alleged in the libel, that the seizure 
was made and the vessel sold under a de- 
cree of court on proceedings instituted by 
the direction of the agent of the owners; 
and that by an agreement between the libel- 
lant and the agent, he became the purchaser 
for the owners, and took the legal title in 
his own name as a security for advances to 
be made, but for their use, and to be held 
for their benefit; and that all the subse- 
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quent expenditures upon and on account 
of the vessel, were made in pursuance of 
his orders and for the benefit of the original 
owners. The libellant therefore states him- 
self to be the trustee of the respondents. All 
the expenditures were for the vessel while 
he was the legal owner. 

If the plea is overruled, and the respon- 
dents are required to answer to the merits, 
the first question presented for decision, if 
the fact is denied by the answer, will be, 
whether the libellant is trustee or not; 
whether he took the legal title for the bene- 
fit of the respondents, or purchased on his 
own account. Now, let it be admitted that 
the subject matter of the contract set up in 
the libel—that is, the repairs made and the 
supplies furnished—are within the undoubt- 
ed jurisdiction of the admiralty, can the 
court take cognizance of the case, where, 
in order to arrive at the merits, it must first 
decide a question covering the whole case, 
which is of the peculiar, and generally the 
exclusive, jurisdiction of another tribunal, 
and is not within the jurisdiction of this 
court?. In other words, can the court take 
jurisdiction of a trust ex directo as constitu- 
ting the very foundation of the suit? It 
seems to me that it cannot, and when the 
libel sets forth a trust upon which the court 
must pronounce a judgment before it can 
look at the merits on which relief is sought, 
that the libellant states himself out of court. 
Matters of trust, whether in relation to real 
or personal property, belong to the peculiar 
and appropriate jurisdiction of courts of 
equity, and the modes of proceeding in 
equity are particularly adapted to the dis- 
covery and enforcing of trusts; and though 
it is true that courts of common law do 
take cognizance of some matters of trust, 
as in the case of bailments, (1 Story’s Equi- 
ty, § 60,) yet the general rule is that mere 
matters of trust are within the exclusive 
jurisdiction of equity. (2 Story’s Equity, 
§ 960.) It is admitted that the admiralty 
is competent to pronounce upon the ques- 
tion of title to vessels, but when this is 
said, I apprehend that generally the legal 
title is intended. It is not, however, inten- 
ded to be denied but that this court may 
take notice of an equitable title when it 
comes up incidentally, especially when it 
is alleged in the way of defence in a case 
over which the admiralty has a clear and 
unquestionable jurisdiction. In a suit for 
possession it might well decline to interfere 





in favor of the legal title against one who 
had an equitable title, at least until the 
rights of the parties had been settled by a 
competent tribunal. It is admitted also 
that when the admiralty has jurisdiction of 
the principal matter, it has authority to pre- 
nounce on the incidental questions which 
may arise in the cause. The Tilton, (5 Ma- 
son, 570, 1.) But my difficulty is, that in 
this case the equitable title does not arise 
incidentally, but is alleged in the libel as 
the very foundation of the libellant’s title 
to relief. Such a case, it appears to me, 
cannot be properly a subject of admiralty 
jurisdiction. Indeed the libel seems to me 
to be a bill in equity in disguise. 

But the case presents other objections to 
the jurisdiction, which, if not insuperable, 
are not easily overcome. The libellant al- 
leges, that in pursuance of an agreement 
with the agent of the owners, he purchased 
the vessel for them and took the title in his 
own name, to be held for their benefit ; that 
he expended on the vessel at different times, 
large sums of money in repairs and in the 
purchase of supplies, having the control 
and management of the vessel, and recei- 
ving for their use her earnings: and the 
libel concludes with a prayer that the res- 
pondent may be required to receive from 
him the legal title and pay him the balance 
of his account. The suit, therefore, in one 
aspect, partakes of the nature of a bill in 
equity for a specific performance of an 
agreement. It was never contended that 
a court of admiralty has the authority 
to decree a specific performance of an 
agreement. If the court in this case should 
pronounce for the payment of the balance 
of the account, it might perhaps annex a 
condition that the libellant should reconvey 
the vessel to the respondent. But a direct 
suit for the specific performance of an agree- 
ment is a thing unheard of in the admiralty. 
But allowing this objection may be avoided, 
there is more difficulty in overcoming the 
other. The libel unavoidably involves the 
taking of an account, for it is indispensably 
necessary in order to ascertain the balance. 
There might be here in equity, matter for 
a cross bill, if the defendants chose to resort 
to it, in order to extract the facts directly 
from the party, though the admiralty might 
perhaps obtain the same object by an ex- 
amination of the party on interrogatories. 
But the suit itself seems to be primarily for 
an account. Now the admiralty has no 
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direct jurisdiction over matters of account, 
although they may relate purely to mari- 
time affairs. The Steamboat New Orleans 
v. Phebus, (11 Peters, 175.) The simpli- 
city and directness of its course of proceed- 
ing are not supposed to be adapted to such 
controversies, and a libel for an account 
directly will not lie in the admiralty. The 
court takes cognizance of accounts only 
when they arise incidentally in a cause, as 
in a suit on a bottomry bond or for average. 








IN BANKRUPTCY. 


Before the Hon. A. WARE, D. J. 





In the matter of Samuret Harris. 


A voluntary petitioner for the benefit of the bank- 
rupt law cannot withdraw his petition before a 
decree of bankruptcy, if any of the creditors op- 
pose it, without shewing good cause. 

Such a petitioner is deemed a bankrupt within the 
purview of the law from the time of the presen- 
tation of his petition and before a decree of bank- 
ruptcy. 

He becomes personally subject to the jurisdiction 
of the court from the time of the presentation of 
his petition. 

The creditors may intervene for their own interest 
as well before as after a decree. 

The court has jurisdiction over the bankrupt’s pro- 
perty from the time of filing the petition, and 
will in a proper case, on the motion of creditors, 
interpose by injunction or the appointment of a 
receiver, to prevent the property from being 
wasted. 

If the bankrupt neglects to move for a decree of 
bankruptcy so that an assignee may be appoint- 
ed, the creditors may move the court for that 
purpose. 


Tue petitioner filed this petition as a 
voluntary bankrupt for the benefit of the 
bankrupt act on the fifth of July. Subse- 

uently on the 20th of August and before 
the day for hearing, he filed another peti- 
tion stating that he had made arrangements 
with nearly all his creditors to adjust and 
settle their claims, and prayed that he 
might have leave to withdraw his petition, 
or that it might be dismissed and no fur- 
ther action had thereon. 

On the day of hearing, Phillip Torry and 
three other creditors, who had proved their 
debts amounting in the whole to 1075 dol- 
lars, appeared and filed in writing objec- 
tions to the allowance of the bankrupt’s 
petition to withdraw, and prayed that due 
proceedings might be speedily had so that 
. he might be duly decreed a bankrupt and 
an assignee be’ appointed to take posses- 
sion and administer the estate, and conclu- 





ding with a motion that a decree of bank- 
ruptcy may be passed. 


Willis and Preble, for the bankrupt. 
Haines, for the creditors. 


Ware, J.—The general question which 
has been argued in this case, is whether a 
voluntary petitioner for the benefit of the 
bankrupt law can, after filing his petition 
and the publication of notice, and before a 
decree of bankruptcy, withdraw and dis- 
continue his petition, so that no further 
proceedings can be had upon it, upon his 
own motion, when the creditors appear and 
oppose the withdrawal. 

The bankrupt by filing his petition sub- 
mits himself personally to the jurisdiction 
of the court, and he becomes bound to 
obey its orders and directions in the matter 
of his petition, as well before as after a de- 
cree of bankruptcy. The mere filing his 
petition in conformity with the statute con- 
stitutes him a bankrupt within the purview 
of the act before passing the decree or any 
action upon his petition on the part of the 
court. It is otherwise in the case of a pe- 
tition on the part of the creditors against a 
debtor to have him decreed a bankrupt. 
Such debtor under the circumstances named 
in the act, is liable to be made a bankrupt, 
but, in contemplation of law, is made one 
only by the decree of the court. 

The application of a volunteer not only 
gives the court jurisdiction over the person 
of the bankrupt, but also over his estate ; 
and he is therefore required by the statute 
to annex to his petition an accurate inven- 
tory of all his property of every name and 
description applicable to the payment of his 
debts. His title to this property is not ac- 
tually divested until the decree ; but that, 
when passed, has relation back to the time 
of filing his petition, and retroactively di- 
vests his title from the time when the pe- 
tition is presented. 

Between the time of the presentation ef 
the petition and the decree, no person has 
any power of disposition over the proper- 
ty. The bankrupt surrenders it for the 
benefit of his creditors ; and it is placed 
in the custody of the law for the use of those 
who may ultimately appear to have the 
right. It becomes therefore the duty of 
the court to protect and preserve the pro- 
perty for their benefit. It is held by the 
court in trust for the creditors. The bank- 
rupt can have no legal right of control over 
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it, if it is suffered to remain in his pos- 
session, other than that of a mere depositary 
for safe keeping; and the creditors, to 
whom it equitably belongs, have no con- 
trol except what is exerted through the 
orders and agency of the court. And it 
therefore becomes clearly the right and 
duty of the court to interpose for the be- 
nefit of the creditors. The court may in- 
terpose by way of injunction to prevent any 
person from intermeddling with the proper- 
ty, or it may appoint a receiver to take 
the possession and hold it subject to its or- 
ders. In this very case, on the petition of 
some of the scheduled creditors, suggesting 
that part of the property was liable to loss 
from its perishable nature, and also to be 
wasted by the bankrupt, a receiver was ap- 
pointed to take the possession for the pur- 
pose of preserving and protecting it, and to 
hold it subject to the orders of the court. 
This appeared to me to be so clearly within 
the power of the court, and so manifestly 
its duty, that it seemed to me that such an 
order would be made in a proper case 
almost as a matter of course. 

That the court has the jurisdiction after 
the presentation ofthe petition, seems to me 
to be not only exceedingly clear in princi- 
ple, but to be absolutely necessary to enable 
it to carry beneficially into effect the gene- 
ral provisions of the bankrupt law. Now 
upon what ground can it be exercised ex- 
cept that other persons besides the bank- 
rupt have in this stage of the proceedings, an 
interest in the matter. It is not necessary 
to protect the rights of the bankrupt, and 
a court is never invested with jurisdiction 
for the sake of jurisdiction itself. Its pow- 
ers are given to be exerted for the purpo- 
ses of general justice, to protect the rights 
of individuals ; and the jurisdiction is given 
in this instance for the benefit of creditors. 

If the court had not this power, what 
would be the situation of the estate in a 
case of voluntary bankruptcy during the 
interval between filing the petition and the 
decree. It would remain in the hands of 
the bankrupt, and might be wasted and 
disposed of at his pleasure, without any 
control from any quarter. The creditors 
could with no safety interpose to take it 
out of his possession by legal process ; for 
all attachments would be dissolved by the 
decree, and the costs thrown upon them. 
The bankrupt would be entirely without 
restraint either in the waste or disposal of 





his estate. In the case of waste, the credi- 
tors would be absolutely without remedy 
other than a right of action against an in- 
solvent man. In case of sale, the court 
might indeed follow the property into the 
hands of a purchaser with notice, if it could 
keep on the track, through the dark and 
intricate labyrinths of secrecy and fraud. 
But this would be to the creditors an im- 
perfect and expensive remedy. The law, 
I think, gives them one that is shorter and 
less onerous, by authorizing the court on 
their application to lay its hand on the pro- 
perty and sequester it for their benefit in 
the first instance. 

If the creditors have an interest in the 
proceedings before a decree, it will follow 
that they have right to intervene in some 
form for the protection of their inter- 
est. They must have a remedy co-exten- 
sive with their right. And this I think, is 
an answer to that part of the argument, 
which is drawn from 7th section of the sta- 
tute. That provides that upon filing the 
petition, notice shall be given in the man- 
ner prescribed, “ and all persons interested 
‘“‘ may appear at the time and place where 
“¢ the hearing is to be had, and show cause, 
“if any they have, why the prayer of the 
“¢ petitioner should not be granted.” It is 
argued that the statute having given to the 
creditors the right to appear and make 
themselves parties in the cause for a parti- 
cular purpose, this is an implied negation 
of their right to interpose for any other pur- 
pose. No such legislative intention inmy 
opinion can be fairly inferred from the lan- 
guage of the statute. The act, as must be 
obvious to every one, who reads it with at- 
tention, considering the number, and variety 
and importance of its provisions, is exceed- 
ingly brief and admirably condensed. With 
very few exceptions it does not at all pres- 
cribe the course of procedure in detail. 
The 6th section gives the jurisdiction to 
the district court, and directs, “the juris- 
diction to be exercised summarily, in the 
nature of summary proceedings in equity.” 
And for this purpose the court is invested 
with all the powers of a court of general 
equity jurisdiction over proceedings in 
bankruptcy. The law having thus pre- 
scribed the general course of procedure, 
leaves the court to apply the known forms 
and processes of a court of equity to the 
matters and controversies arising under the 
act. 
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The act provides for two distinct kinds 
of bankruptcy, voluntary and compulsory. 
It is only particular classes of persons that 
are liable to be made bankrupts against 
their will and by adverse proceedings, and 
these only on proof of particular acts com- 
monly called acts of bankruptcy. Under 
the English bankrupt system, a person be- 
comes a bankrupt from the time of com- 
mitting an act of bankruptcy ; but under 
the act of congress in cases of compulsory 
bankruptcy he is considered as a bankrupt 
only from the time of the decree, and by 
relation from that of the filing the petition 
against him. This seems to me to be the 
clear result of the language of the act. It 
provides that “all persons being merchants, 
&c.,—shall be liable to become bankrupts 
within the true intent and meaning of this 
act, and may on the petition of one or more 
creditors, &c.,—to the appropriate court 
be so declared accordingly in the following 
cases,” enumerating the acts of bankruptcy. 
It is not the act of bankruptcy, nor the pe- 
tition of creditors that makes them bank- 
rupts, within the true intent of the law, but 
it is the decree of the court upon the pe- 
tition. But the decree has relation back to 
the filing of the petition, and after the de- 
cree they are bankrupts from the time when 
the petition is filed. 

Under the voluntary branch of the sta- 
tute, any person may make himself a bank- 
rupt. It provides that all persons whatso-- 
ever with some qualification, which need 
not here be considered, who shall by peti- 
tion in the manner prescribed apply “ to 
the proper court for the benefit of this act, 
and therein declare themselves to be una- 
ble to meet their debts and engagements, 
shall be deemed bankrupts within the pur- 
view of this act and may be so declared ac- 
cordingly by the decree of such court.” 
(§ 1.) No previous act of bankruptcy is 
required as a ground of proceeding. A 
mere declaration of insolvency is sufficient. 
The simple presentation of the petition in 
the manner directed by the statute is an 
act of bankruptcy, and constitutes the peti- 
tioner a bankrupt before any decree or any 
action of the court is had on the petition. 
The language of the statute is peculiar 
and strong. It is not said that the peti- 
tioner shall be liable to become a bankrupt 
as in the case of compulsory bankruptcy, 
but that on his application and the presen- 
tation of his petition he shall be deemed a 





bankrupt within the purview of the act. It is 
therefore his own act, and not the decree 
of the court that makes him a bankrupt. 

This view of the law furnishes an an- 
swer to another part of the argument, that 
under the voluntary branch of the statute 
no person can be made a bankrupt by any 
adverse action on the part of creditors, and 
therefore that they cannot intervene for the 
purpose of moving fora decree. But if this 
view of the statute is correct no decree is 
necessary for that purpose, because he is 
made a bankrupt by his own act before a 
decree. 

But it is said that it is the petitioner in 
this case that asks for the action of the 
court, that he comes in as a volunteer, and 
has the same right as a petitioner or plain- 
tiff in any other case, to withdraw his ap- 
pearance and discontinue his suit. But in 
all cases a party coming as a volunteer into 
court, in a matter where others may have 
an interest, must move for liberty to dis- 
continue, and when other parties have ac- 
quired an interest in the proceedings, the 
court will either grant the liberty on terms 
or refuse it, altogether as justice may re- 
quire. 

Now a volunteer petitioner for the bene- 
fit of the bankrupt act comes into court and 
asks to be discharged from debts, and in or- 
der to obtain this benefit, submits himself 
to the jurisdiction of the court, and presents 
all his property to be administered in bank- 
ruptcy for the benefit of his creditors. This 
act alone makes hima bankrupt, and at the 
same time places all his property beyond 
the reach of his creditors, except as they 
may receive it through to the court, under 
whose control it is placed. Nothing can 
be clearer then, than that the creditors 
have an interest in the proceedings from 
the moment that the petition is filed. It 
is only through these proceedings that they 
can get any thing for their debts; nor can 
the court make the property available for 
them until a decree of bankruptcy is passed 
and an assignee appointed. Suppose the 
petitioner should choose not to proceed with 
his petition, but let it remain in suspense, 
with his property thus locked up from his 
creditors. Should he be permitted thus to 
hold them at bay according to his own 
pleasure, that he may negotiate with them 
on that vantage ground and impose such 
terms as he pleases? I think not. He has 
chosen his part, and he cannot be bankrupt 
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or not at his own pleasure, or as he may 
find it convenient. He has brought his 
creditors here to seek such satisfaction for 
their demands as his estate will give, and 
having by his own free choice brought 
them here, in this court they have rights 
as well ashe. If he does not choose to 
proceed, they may intervene for their own 
interest to speed the cause by a motion for 
a decree, or for the appointment of an as- 
signee or for any other matter necessary 
for the protection of their rights. 

My opinion is that a voluntary bankrupt 
cannot withdraw his petition at his own 
pleasure. In the case of Randall, 5 Law 
Rep. 114, it was decided by the circuit 
court that proceedings in such a case may 
be stayed on the motion of the petitioner on 
good cause before a decree of bankruptcy. 
In that case the cause shown was that he 
had settled with all his creditors, and no 
person appeared to object. But the reason- 
ing of the court clearly implies that he can- 
not withdraw without showing good reason. 
In this case he alleges only that he has set- 
tled with nearly all. 





U. S. DISTRICT COURT FOR THE NORTH- 
ERN DISTRICT OF NEW YORK. 


Before the Hon. ALFRED CONKLING, D. J. 


PRACTICE. 
TRIAL BY JURY—DISCHARGE AND CERTIFI- 
CATE. 

On trial by jury to determine the right of a bank- 
rupt to a discharge and certificate, the opposing 
creditor has the affirmative of the issue, and has 
consequently the right to begin. 

Ar the close of an argument, on a mo- 
tion for a new trial by jury to determine 
the right of a bankrupt to a discharge, Mr. 
Myers stated to the court, that considerable 
doubt and some diversity of opinion and 
practice prevailed among the commission- 
ers before whom trials of this nature had 
from time to time been ordered, upon the 
question, whether it was the right of the 
objecting creditor, or of the bankrupt, to 
begin; and he suggested that, as there 
were yet many trials to be had, an expres- 
sion of the opinion of the court on this 
point, would be useful in relieving the 
commissioners from embarrassment, and 
in producing uniformity in the practice. 

Conxuine, J., said he had never enter- 
tained any doubt on the point, but had uni- 
formly been of opinion that the opposing 





creditor was to be considered as holding 
the affirmative of the issue, and ought to 
begin. The granting of a discharge was a 
matter of course, unless objections were 
affirmatively interposed and affirmatively 
sustained by evidence. In such a pro- 
ceeding, the objector was the actor, and 
the bankrupt stood on the defensive. 








FACETIOUSNESS OF THE LAW. 
HUSBAND AND WIFE. 


WE now come to treat of husband and 
wife, and shall inquire, first, how marriage 
may be made, which will be interesting to 
lovers; secondly, how marriages may be 
dissolved, which will be interesting to un- 
happy couples ; and lasty, what are the 
legal effects of marriage, which will be in- 
teresting to those who have extravagant 
wives, for whose debts the husbands are 
liable. 

To make a marriage, three things are 
required ; first, that the parties will marry ; 
secondly, that they can, and thirdly, that 
they do ; though to us it seems that if they 
do, it matters little whether they will, and 
if they will, it is of little consequence 
whether they can ; for if they do, they do; 
and if they will they must ; because where 
there is a will there is a way, and there- 
fore they can if they choose ; and if they 
don’t it is because they won’t, which brings 
us to the conclusion, that if they do, it is 
absurd to speculate upon whether they will 
or can marry. 

It has been laid down very clearly in all 
the books, that in general, all persons are 
able to marry unless they are unable, and 
the find old constitutional maxim, that “ a 
man may not marry his grandmother,” 
ought to be written in letters of gold over 
every domestic hearth. 

There are some legal disabilities to a 
marriage, such as the slight impediment of 
being married already ; and one or two 
other obstacles, which are too well known 
to require dwelling on. 

If a father’s heart should happen to be 
particularly flinty a child under age has no 
remedy, but a stony guardian may be 
macadamized by the court of chancery ; 
that is to say, marriage to which he objects 
may be ordered to take place in spite of 
him. Another incapacity is want of reason 
in either of the parties; but if want of reason 
really prevented a marriage from taking 
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place, there would be an end to half the 
matches that are entered into. 

A husband and wife are one in law— 
though there is often any thing but unity 
in other matters. A man cannot enter into 
a legal agreement with his wife, but they 
often enter into disagreements which 
are thoroughly mutual. If the wife be 
in debt before marriage, the husband in 
making love to the lady has been actu- 
ally courting the cognovits she may have 
entered into ; and if the wife is under an 
obligation for which she might be legally 
attached, the husband finds himself the 
victim of an unfortunate attachment. A 
wife cannot be sued without the husband 
unless he his dead in law ; and lawis real- 
ly enough to be the death of any one. A 
husband ora wife cannot be a witness for or 
against one another, though a wife some- 
times gives evidence of the bad taste of 
the husband in selecting her. 

A wife cannot execute a deed; whichis 
perhaps, the reason why Shakespeare, who 
was a first-rate lawyer, made Macbeth “ do 
the deed,” which lady Macbeth would have 
done so much better, had not a deed done 
by a woman been void to all intents and 
purposes. 

By the old law, a husband might give 
his wife moderate correction; but it is de- 
clared in black and white that he may not 
beat her black and blue, though the civil 
law allowed any man on whom a woman 
had bestowed her hand to bestow his fists 
upon her at his own discretion. The 
common people, who are much attached 
to the common law, still exert the privi- 
lege of beating their wives; and a woman 
in the lower ranks of life, if she falls in 
love with a man, is liable, after marriage, 
to be a good deal struck by him. 

Such are the chief effects of marriage, 
from which it is evident, says Brown, that 
the law regards the fair sex with peculiar 
favor ; but Smith maintains that such po- 
liteness on the part of the law is like ami- 
ability from a hyena. 





Durine a debate in the house of lords, 
with reference to amendments of the law, 
Lord Tenterden observed, that “it was 
fortunate that the subject had been taken 
up by a gentleman of an enlarged mind, 
(Sir Robert Peel,) who had not been bred 
to the law ; for those who were, were ren- 
dered dull, by habit, to its many defects. 





Ir is related of Sir John Holt, Ch. J. of 
the K. B. in the reign of William and Ann, 
that “‘there were some persons in London 
who pretended to possess the power of 
foretelling future events, and who were 
called the French prophets. Holt having 
upon occasion committed one of these to 
prison, a disciple of his came to the chief 
justice’s house, and desired to see him. 
On being admitted, he said: ‘I come from 
the Lord, who bade me desire thee to grant 
a nolle prosequi for John Atkins, his ser- 
vant, whom thou hast thrown into prison.’ 
‘Thou art a false prophet and lying knave,’ 
returned the chief justice. ‘If the Lord 
had sent thee, it would have been to the 
attorney general; for the Lord knoweth 
that it is not in my power to grant a nolle 
prosequi.’”—Note to Hill’s Rep. The Peo- 
ple v. McLeod, p. 405 v. 1. 





Persona Ipentity.—In the year 1772, 
one Mall, a barber’s apprentice, was tried 
for robbing a Mrs. Ryan. The witnesses 
swore positively to the identity of the lad, 
and the whole court imagined him guilty. 
He said nothing in his defence but that he 
was innocent and could prove it. His 
evidences were the books of the court ; to 
which reference being made, it appeared 
that on the day and hour when the robbery 
was sworn to have been committed, the lad 
was on his trial at the bar where he then 
stood for another robbery, in which he was 
likewise unfortunate enough to be mista- 
ken for the person who committed it. 





A LEARNED real property lawyer who 
was retained specially to attend the York 
Assizes, who was remarkable for being 
tediously prosy, commenced his argument 
at nisi prius with this proposition “an estate 
in fee simple is the highest estate known to 
the law.” ‘I hope, sir,” said the chief 
justice, “‘you have not taken the trouble to 
come all the way from London to tell. us 
that.” 








TO THE PROFESSION. 


Our readers will observe an advertisement, on 
our cover, of Messrs. Mason & Tuttle. These gen- 
tlemen undertake to insert advertisements in any 
paper published throughout the U. States, Canada, 
and the West Indies. ‘The convenience of such an 
establishment, to Lawyers and Merchants, must be 
obvious; and from our intimacy with them, we can 
with confidence assure our friends, that any adver- 
tisements entrusted to them will be attended to with 
fidelity and promptness. Their office is No. 128 
Nassau street, opposite Clinton Hall. 















